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QUESTIONS PRESENTED 


* 

4 . 

*■ 1. Whether a secretary who listened to a telephone con- 

4, versation on an extension and transcribed it, under the 
instructions of a party to the conversation, has “inter¬ 
cepted” a communication in violation of Section 605 of the 
*■ Communications Act. 

* 2. Whether, in this suit to review the validity of the dis¬ 

missal of a federal employee, the court erred in remanding 
the case and directing a new administrative hearing on the 
» ground that improper evidence was utilized in connec¬ 

tion with one of several charges against the employee, 
without considering the sufficiency of other evidence to 
support the charge thus set aside or the sufficiency of the 
t remaining independent charges. 

3. Whether, on the whole record, the administrative 

action dismissing the appellee should be sustained. 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an action by a discharged federal employee seek¬ 
ing a declaratory judgment and an order reinstating him 
as a Commissioner in the Federal Mediation and Concilia¬ 
tion Service. District Judge Kirkland denied cross¬ 
motions for summary judgment and ordered the case “re¬ 
manded to the Civil Service Commission with directions to 
grant the plaintiff a new hearing” which would exclude 
certain testimony held to have been received in violation of 
Section 605 of the Communications Act of 1934, 47 U. S. C. 
605 (J. A. 58-59). On this appeal, appellants contend that 
the order below was erroneous, because (1) there w’as no 
violation of the Communications Act; and (2) in any 
event, the administrative action should have been sustained. 


(l) 
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rather than set aside, because the other charges and evi¬ 
dence are sufficient to support the discharge. The juris¬ 
diction of this Court rests upon 28 U .S. C. 1291. 1 

STATEMENT OP THE CASE 

Plaintiff was served with a letter of charges on Septem¬ 
ber 10,1952, which stated the intention of the Federal Medi¬ 
ation and Conciliation Service to separate him for cause 
from the position of Commissioner of Conciliation, Grade 
GS-13 (J. A. 9-12). As the basis for “the proposed adverse 
action,” the letter set out detailed charges of (1) dereliction 
of duty, failure to service an assigned case and giving false 
information to his supervisor; (2) intemperance which 
seriously interfered with his work; and (3) disregarding 
instructions, being arbitrarily unavailable for assignments 
and disregarding the case reporting practices of the service 
(J. A. 9-11). As a consequence of plaintiff’s misconduct 
and failure to perform satisfactorily while stationed in 
Philadelphia, he had been placed on probation and trans¬ 
ferred to New York City; and because of subsequent con¬ 
duct during the probationary period, it had been determined 
that he could no longer satisfactorily perform his duties 
and should be separated (J. A. 11). 2 Plaintiff was also 
advised that the proposed action "was being taken under the 
Veterans’ Preference Act and that he had 15 days to answer 
the charges and submit affidavits or evidence (J. A. 11). 

Plaintiff’s first response, one and a half months later, 
did not deny any of the charges but pleaded “extenuating 
circumstances” (J. A. 12-13, 27-28). The Mediation and 

1 On April 16, 1956, appellee—plaintiff below—moved to dis¬ 
miss this appeal on the ground that the order below was not a 
“final decision” required by 28 U.S.C. 1291. Appellants filed ob¬ 
jections, and appellee filed a reply. By order dated May 14, 1956, 
the Court (Prettyman, Danaher and Bastian, J.J.) denied the 
motion “without prejudice to a renewal at the argument on the 
merits.” 

2 The conduct in the first charge occurred wholly in Philadelphia, 
the second charge partly in Philadelphia and partly in New York 
and the third charge wholly in New York (JA. 9-11, 46-47). 
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Conciliation Service thereafter rendered its “adverse deci¬ 
sion,” discharging plaintiff effective November 14, 1952, 
and advised him of his right as a veterans’ preference 
eligible to appeal to the Civil Service Commission 
(J. A. 14). 

On the appeal, plaintiff denied the charges (J. A. 15-17, 
46). After a hearing and submission of affidavits, the Civil 
Service Commission’s Chief Law Officer sustained plain¬ 
tiff’s removal (J. A. 39-48) and the Commission affirmed 
(J. A. 18-19). Rehearing was denied (J. A. 19-21). Plain¬ 
tiff then brought this action, complaining that the charges 
were not sufficiently specific and were unsupported by evi¬ 
dence, that he had been denied a fair hearing because of 
prejudgment and that, in support of the first charge, evi¬ 
dence had been relied upon which violated Section 605 of 
the Communications Act, 47 U. S. C. 605 (J. A. 1-9). 3 

In the first charge, it was alleged that on April 3, 1952, 
plaintiff could not be found by the Regional Director in 
Philadelphia (where plaintiff was then stationed) when 
needed to work on cases assigned to him; that in telephone 
conversations with the Regional Director on April 3, 1952, 
at 1:30 p. m. and 3:15 p. m., plaintiff falsely stated that he 
was meeting with persons involved in his assigned cases; 
and that at 5:30 p. m., plaintiff personally reported to the 
Regional Director, falsely stated that he had claimed only 
“contact” with the parties and—when confronted with 
proof that he had no such contact—could not explain his 
actions for the day (J. A. 9-10). Plaintiff asserts that 
the Communications Act was violated when he telephoned 
the office at 3:15 p. m., because without his knowledge or 
consent, Holbrook, the Regional Director, instructed his 


3 Although plaintiff had been removed from a position in Grade 
GS-13, his complaint sought reinstatement in Grade GS-14—on the 
ground that his prior demotion from GS-14 was invalid (J.A. 6-7, 
8-9). When plaintiff was transferred from Philadelphia to New 
York City effective June 2, 1952, after the occurrence of some of 
the incidents in the letter of charges (J.A. 11), he was also re¬ 
classified from GS-14 to GS-13 (J.A. 35, 43-46). See p. 34, infra. 
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secretary to use the telephone extension and transcribe 
the conversation (J. A. 5-6, 23-24, 29-34). 

The decision of the Commission’s Chief Law Officer states 
that the incidents in charge No. 1 were proven before the 
Civil Service Commission by the following evidence: an 
affidavit by Mr. Holbrook; affidavits by two other officials 
of the Mediation and Conciliation Service and by Hol¬ 
brook’s secretary and a clerk-stenographer; and also a 
memorandum “For the Record” made by Holbrook’s secre¬ 
tary on April 3, 1952 (J. A. 36, 46). The latter memo¬ 
randum was the secretary’s transcription of her notes of 
the 3:15 p. m. conversation between plaintiff and Holbrook 
(J. A. 31). As exhibits before the district court, the plain¬ 
tiff filed the affidavit of Holbrook’s secretary, in which she 
told of the 3:15 p. m. conversation and Holbrook’s order to 
transcribe it (J. A. 23-24, 29-31) and an excerpt from Hol¬ 
brook’s affidavit corroborating his instructions to the secre¬ 
tary (J. A. 23). 

The parties made cross-motions for summary judgment 
(J.A. 29, 37). On March 28, 1955, District Judge Kirk¬ 
land orally ruled that the transcription of plaintiff’s con¬ 
versation by Holbrook’s secretary was an interception of 
the message in violation of 47 U.S.C. 605 and that the 
information thus obtained was “ * # # unlawfully re¬ 

ceived and may not be made the part of a charge” against 
plaintiff (J.A. 51-52). The court found it “quite clear” 
that two of the charges were “completely predicated” upon 
the transcribed conversation (J.A. 51). Stating his view 
that such a defect in an indictment would invalidate the 
whole indictment, the district judge concluded that the 
instant case was an administrative proceeding where ille¬ 
gally obtained information “has been used as a set of 
charges” (J.A. 52), and that it was necessary only to ex¬ 
clude the information. 

Judge Kirkland concluded that “there is a very material 
set of facts necessary to be determined first, as to what 
effect, if any, this intercepted message had upon the ulti¬ 
mate decision, and whether or not there was prejudice shown 
which was adverse to the plaintiff, and because testimony 
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is necessary, both motions will accordingly be dismissed” 
(J.A. 52). 4 Accordingly, an order was entered on Decem¬ 
ber 23, 1955, which denied both motions for summary judg¬ 
ment and remanded the case to the Civil Service Com¬ 
mission, directing it to grant plaintiff a new hearing 
excluding any evidence relating to “the wire-tap incident” 
of April 3, 1952, providing that Holbrook’s testimony may 
properly be received (J.A. 58-59). Petitions for rehearing 
were denied (J.A. 53-55). 

STATUTE INVOLVED 

Section 605 of the Communications Act of 1934, 48 Stat. 
1064, 1103, 47 U.S.C. 605, provides: 

Unauthorized publication or use of communications. 

No person receiving or assisting in receiving, or 
transmitting, or assisting in transmitting, any inter¬ 
state or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, 
purport, effect, or meaning thereof, except through 
authorized channels of transmission or reception, to 
any person other than the addressee, his agent, or 
attorney, or to a person employed or authorized to 
forward such communication to its destination, or to 
proper accounting or distributing officers of the various 
communicating centers over which the communication 
may be passed, or to the master of a ship under whom 
he is serving, or in response to a subpena issued by 
a court of competent jurisdiction, or on demand of 
other lawful authority; and no person not being- an, 
thorized by the sender shall jintercept! any communi- 
cation and divulge or publish the existence, contents, 

4 In addition, the court orally stated that charge 3(c) was not 
sufficiently specific and the introductory portion of the remand 
order reiterates this conclusion (J.A. 52, 58). However, since no 
order was entered on this portion of the court’s ruling, the issue of 
specificity is not before the Court of Appeals on the instant appeal 
unless the Court desires to consider now, besides the remand order, 
whether the record requires the entry of a judgment dismissing the 
complaint. See pp. 31-33, infra, 
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substa nce, purport, effect, or meaning of such inter¬ 
cepted communication to anv person; and no person 
not being entitled thereto shall receive or assist in 
receiving any interstate or foreign communication by 
wire or radio and use the same or any information 
therein contained for his own benefit or for the benefit 
of another not entitled thereto; and no person having 
received such intercepted communication or having 
become acquainted with the contents, substance, pur¬ 
port, effect, or meaning of the same or any part there¬ 
of, knowing that such information was so obtained, 
shall divulge or publish the existence, contents, sub¬ 
stance, purport, effect, or meaning of the same or any 
part thereof, or use the same or any information there¬ 
in contained for his own benefit or for the benefit of 
another not entitled thereto: Provided, That this sec¬ 
tion shall not apply to the receiving, divulging, pub¬ 
lishing, or utilizing the contents of any radio com¬ 
munication broadcast, or transmitted by amateurs or 
others for the use of the general public, or relating 
to ships in distress. 

STATEMENT OP POINTS 

1. The district court erred in holding that a telephone 
conversation was unlawfully intercepted by a person who 
was authorized by a party to the conversation to listen 
and transcribe. 

2. The district court erred in directing a new adminis¬ 
trative hearing to review plaintiff’s dismissal from federal 
employment since, even if improper evidence was utilized 
in support of one of the charges against plaintiff, the 
dismissal was supported by sufficient independent charges 
and evidence. 


SUMMARY OP ARGUMENT 

I 

Section 605 of the Communications Act of 1934, which 
prohibits the interception and divulgence of telephone 
communications, does not restrict the parties to a conversa- 
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tion. It is not disputed that either party may, without the 
consent of the other, testify to or otherwise divulge the 
contents of the conversation or make notes of it. We sub¬ 
mit that a party may also lawfully authorize a third person 
to listen and transcribe. 

In the first place, the right of a party subsequently to 
divulge necessarily includes the power to authorize another 
to listen to the conversation. This is shown by the analo¬ 
gous protection accorded mail communications and by the 
statutory language and context of Section 605. The Act’s 
objective is attained so long as the consent of either party 
is a condition to the knowledge of others. Furthermore, in 
the instant case, Holbrook directed his secretary to listen 
solely in order to transcribe an accurate record for his use. 
The exclusion of such record, in effect made by a party, 
would not protect anyone’s privacy; the only result would 
be to permit one party to contradict the other and deny 
his own words. 

The Government’s view has been adopted by the Sixth 
and Seventh Circuits and several district courts. The dis¬ 
trict court here followed the minority view of the Second 
Circuit, which holds that the consent of both parties is 
needed to authorize a third person to listen. We believe 
this view is unsupported by the terms or policy of the Act 
and leads to artificial distinctions in its application. The 
legislative history of Section 605 demonstrates that it was 
not deliberately worded as a proscription of wiretapping 
and that consequently the policy of the Act must be para¬ 
mount in its construction. 

II 

Even if the district court correctly held that the Com¬ 
munications Act had been violated, the decision below was 
erroneous. For the evidence obtained by the alleged wire¬ 
tap related solely to charge 1(c). It was immaterial to 
the other charges, and was, in fact, only part of the record 
in support of 1(c). 

Recent decisions of this Court have established that where 
pne of several independent charges against a federal em- 


8 


ployee is held invalid, the employee’s dismissal must be 
sustained as long as the remainder is sufficient. Accordingly 
it was error for the district court to grant relief without 
considering the sufficiency of the remaining charges and 
evidence. 


Ill 

Because the insufficiency of plaintiff’s other allegations 
is apparent, this Court should remand with directions to 
enter summary judgment for defendants. 

First, the charges leading to plaintiff’s dismissal were 
sufficiently specific and in light of all the circumstances, 
fairly enabled plaintiff to prepare his defense. Plaintiff’s 
various contentions which go to the merits of his discharge 
may not be considered in this action. Furthermore, the 
dismissal was properly based on the charges propounded. 
Finally, plaintiff was accorded all the procedural steps 
required by law in the proceeding leading to this dismissal; 
any defect in a prior, unrelated demotion is immaterial. 

ARGUMENT 

The District Court’s Holding that Holbrook’s Secretary In¬ 
tercepted a Telephone Conversation in Violation of the 
Communications Act Was Erroneous Since a Party to the 
Conversation Authorized Her to Listen and Transcribe 

I 

The court below has recognized, and plaintiff apparently 
does not dispute, that Section 605 of the Communications 
Act of 1934 did not prohibit Holbrook from testifying to or 
otherwise divulging the contents of the telephone conversa¬ 
tions between him and Daly, regardless of Daly’s consent. 
Thus, Holbrook’s own statement was admissible in the 
previous Civil Service Commission proceeding. Further¬ 
more, as soon as the 3:15 p.m. conversation on April 3, 
1952 had ended, Holbrook could have turned to his secretary 
or to a recording apparatus and could then have lawfully 
transcribed his best recollection of it. The question pre¬ 
sented by the instant case is whether Holbrook was pre- 
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vented by Section 605 from directing his secretary to listen 
on an extension and take simultaneous notes, thereafter 
utilizing those notes in the proceeding leading to Daly’s 
dismissal. 

Section 605 provides, in part: “ * * * no person not being 
authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, 
effect or meaning of such intercepted communication to any 
person; * * In Nardone v. United States, 302 U.S. 379, 
the Supreme Court found that the “plain words” of this 
clause barred from the federal courts evidence procured in 
the typical wiretap situation, in which, unknown to the 
parties to a telephone conversation, third persons listen in. 
Where, however, one of the parties himself records the con¬ 
versation or—as in the instant case—authorizes a third per¬ 
son to listen and transcribe, the “plain words” above 
quoted have offered no sure guide. 

The majority view, espoused by the Sixth and Seventh 
Circuits and several district courts, supports the Govern¬ 
ment’s position that either party to a conversation is en¬ 
titled to record the conversation or to direct his secretary 
to transcribe it. United States v. Bookie, 229 F. 2d 130 
(C.A. 7); United States v. White, 228 F. 2d 832 (C.A. 7); 
Pierce v. United States, 224 F. 2d 281 (C.A. 6), affirming 124 
F. Supp. 264 (N.D. Ohio); Flanders v. United States, 222 
F. 2d 163 (C.A. 6); United States v. Sullivan, 116 F. Supp. 
480 (D.C. D.C.), affirmed, 95 U.S. App. D.C. 78, 219 F. 2d 
760; United States v. Guller, 101 F. Supp. 176 (E.D. Pa.); 
United States v. Lewis, 87 F. Supp. 970 (D.C. D.C.), re¬ 
versed on other grounds, 87 U.S. App. D.C. 274, 184 F. 2d 
394; United States v. Tee Ping Jong, 26 F. Supp. 69 (W.D. 
Pa.). 

We believe this view is supported by the terms of the 
Communications Act and is required by a reasonable appli¬ 
cation of the Act’s purpose in proscribing wiretapping. 
Only by restricting the Act’s terms and ignoring its pur¬ 
pose has the Second Circuit been able to expound (over 
strong dissents) the minority view followed by Judge Kirk¬ 
land. United States v. Polakoff, 112 F. 2d 888 (C.A. 2); 
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Reitmeister v. Reitmeister, 162 F. 2d 691 (C.A. 2); United 
States v. Stephenson, 121 F. Supp. 274 (D.C. D.C.), appeal 
dismissed, 96 U.S. App. D.C. 44, 223 F. 2d 336, appeal pend' 
ing (No. 13,329). We believe that the theory followed by the 
decision below entangles Section 605’s prohibition in arti¬ 
ficial distinctions and should not be adopted by this Court. 5 

A. Section 605 of the Communications Act Protects a Tel¬ 
ephone Conversation Against Third Persons and 
Permits Either Party to the Conversation to Divulge 
or Use It. 

1. A ban on wiretapping was needed, Justice Brandeis 
asserted, to prevent the indiscriminate invasion of “the 
privacy of the persons at both ends of the line” by secret 
wiretappers. Brandeis, J., dissenting in Olrnstead v. United 
States, 277 U.S. 438, 475-76. And as construed by the Su¬ 
preme Court, the Communications Act has been fitted to the 
evil feared. It puts the parties’ conversation within a pro¬ 
tected “realm of privacy” during its passage through the 
telephone lines. Nardone v. United States, 308 U.S. 338, 
340; Goldman v. United States, 316 U.S. 129, 133-134. 

The Act, so construed, undeniably acknowledges the 
rights of each party to a conversation to divulge and use it. 
In the first place, the protected “realm of privacy” in¬ 
cludes “the persons at both ends of the line” and protects 
them only against third persons. See Nardone v. United 
States, 308 U.S. at 340; United States v. Polakof, 112 F. 2d 
888, 889 (C.A. 2); People v. Appelbcvum, 277 App. Div. 43, 
a 44, 97 N.Y.S. 2d 807, 809 (2d Dept.), affirmed, 301 N.Y. 738. 
\\ - 

nA 0 This Court has not yet decided this question. In United States 
^v. Stephenson, % U.S. App. D.C. 44, 223 F. 2d 336, an appeal was 
dismissed because there was no final order and it is now again 
pending (No. 13,329). In James v. United States, 89 U.S. App. D.C. 
201, 204, 191 F. 2d 472, 474, the Court indicated agreement with 
the Second Circuit’s view but this was dictum and, as Judge 
Holtzoff has noted, it did not consider subsequent decisions by the 
Supreme Court and other courts of appeals. See United States v. 
Sullivan, 116 F. Supp. at 483-84. In Billed v. United States, 87 
U.S. App. D.C. 274, 276-77, 184 F. 2d 394, 397, there was held to be 
no violation of the Act when police officers answered telephones and 
spoke to the callers on premises being searched by them. 


There is, of course, no privacy as between persons who 
voluntarily talk to one another and it is uniformly agreed 
that either party to a telephone conversation may, without 
the consent of the other party, testify to or otherwise 
divulge its contents. See e.g., United States v. Polakoff, 112 
F. 2d at 889, 890 (C.A. 2) (majority and dissenting opin¬ 
ions). Judge Kirkland has recognized this in the order 
below which expressly states that the testimony of Hol¬ 
brook, whom Daly had telephoned, may be received in the 
new hearing (J.A. 58-59). 

Thus, either party may effect disclosure. Moreover, 
where the statute applies, the message is protected only 
“throughout the course of its transmission by the instru¬ 
mentality or agency of transmission,” i.e., the telephone 
system. Goldman v. United States, 316 U.S. 129, 133. The 
Court held in Goldman that there was no violation of the 
Act when words spoken into a telephone were overheard by 
eavesdropping at the point of speech, rather than by tapping 
the line. And the same would be true if the words were 
overheard after or at the moment they are emitted by the 
receiving telephone. Goldman v. United States, 316 U.S. 
at 134. 

The carefully defined effect to be given to Section 605’s 
inhibition is inherent in a wiretapping prohibition. “The 
protection intended and afforded by the statute is of the 
means of communication and not of the secrecy of the con¬ 
versation.” 316 U.S. at 133. This means that telephone 
conversations are not “privileged communications,” nor 
otherwise specially differentiated from ordinary talk. See 
United States v. Pierce, 124 F. Supp. 264, 269 (N.D. Ohio), 
affirmed, 224 F. 2d 281 (C.A. 6). In any communication 
to another—whether by speech, written word or electronic 
signal—we relinquish control over the knowledge, fact or 
feeling expressed. Once we have spoken, only the moral 
force of a pledge of secrecy protects our confidence. And, 
except for a few privileged relationships, the wish or con¬ 
sent of the person spoken to is the only condition upon 
public knowledge. This is what happens in an ordinary 
face-to-face conversation and this is the most that we can 


expect in a telephone conversation. The purpose of Sec¬ 
tion 605 is only to safeguard the “means of communica¬ 
tion 6 7 ’ so that conversations may be carried on between 
parties over a telephone in a privacy corresponding to a 
face-to-face exchange. The protection ends once the tele¬ 
phone system has achieved that result. See Goldman v. 
United States, 316 U.S. at 134; ® cf. On Lee v. United States, 
343 U.S. 747, 753-54. 

2. The recognized rights of either party to a telephone 
conversation are necessarily implied in the prohibitory 
clause of Section 605, already quoted: “* * * no person 
not being authorized by the sender shall intercept any com¬ 
munication and divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such intercepted 
communication to any person; * * V 7 The majority of 
courts dealing with the instant problem have put to one side 
the problems of interpreting a “sender’s 77 authorization. 
See pp. 21-24, infra. They have established the rights of 
both parties through a construction of the term “intercept 77 
and by reading the quoted clause of Section 605 in the con¬ 
text of the other provisions in the Section. 7 

6 In Goldman, the Court stated: 

The listening in the next room to the words of Shulman as 
he talked into the telephone receiver was no more the inter¬ 
ception of a wire communication, within the meaning of the 
Act, than would have been the overhearing of the conversation 
by one sitting in the same room. [316 U.S. at 134.] 

Chase, J., concurring, in Reitmeister v. Reitmeister, 162 F. 2d at 
697-98 (C.A. 2), expressed the same policy: 

The protection [of Section 605] covered the telephonic means 
by which the messages were carried in the form of electrical 
impulses to destination from the instant they started until the 
instant they arrived there and were reproduced by the receivers 
into audible messages. # • Thereafter the legal situation 

was the same as though he had himself been at the point of 
destination and there spoken without using any telephone at all. 

7 Judge Kirkland “paraphrased 77 Section 605 as “holding, 77 “No 
person receiving and no person not being authorized by the statute 
shall intercept * * # ” (J.A. 51). But the reference to “person 
receiving” is the court’s own interpolation. The provision itself 
does not explicitly mention a party other than a “sender” and only 
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In the first place, the natural meaning of the term ‘ ‘ inter¬ 
cept” implies the interference by a meddling third person, 
not one of the parties to the conversation. This was the 
view taken in the first case dealing with the instant problem, 
United States v. Yee Ping Jong, 26 F. Supp. 69 (W. D. Pa.), 
and followed in all the subsequent cases which constitute 
the majority view. United States v. Bookie, 229 F. 2d 130, 
132 (C. A. 7); United States v. White, 228 F. 2d 832, S35 
(C. A. 7); Pierce v. United States, 224 F. 2d 281 (C. A. 6), 
affirming 124 F. Supp. 264, 267-69 (N. D. Ohio); Flanders 
v. United States, 222 F. 2d 163, 165-67 (C. A. 6); United 
States v. Sullivan, 116 F. Supp. 480, 482-83 (D. C. D. C.), 
affirmed, 95 U. S. App. D. C. 78, 219 F. 2d 760; United 
States v. Lewis, 87 F. Supp. 970, 973-74 (D. C. D. C.), re¬ 
versed on other grounds, 87 U. S. App. D. C. 274, 184 F. 2d 
394. See also Reitmeister v. Reitmeister, 162 F. 2d 691, 698 
(C. A. 2) (Chase, J., concurring); United States v. Polakoff, 
112 F. 2d 888, 891 (C. A. 2) (Clark, J., dissenting). 

In Yee Ping Jong, District Judge Gibson quoted the dic¬ 
tionary definition of the verb “intercept”—“to take or 
seize by the way, or before arrival at the destined place.” 8 
Since the destination of a telephone message is the party 
himself, his knowledge or use of it—by whatever means he 
chooses—could never be called an interception. 26 F. Supp. 
at 70. 

Judge Gibson’s construction of “intercept” received the 
imprimatur of the Supreme Court in Goldman v. United 
States, 316 U. S. 129, which held that there was no “inter¬ 
ception” when words spoken into a telephone were over¬ 
heard at the point of speech. Relying upon the “natural 

through the word “interception” (see pp. 13-14,18-19, infra) and the 
other parts of Section 605 (see pp. 14,19-21, infra) are the rights of 
such party to be ascertained. 

8 Webster’s New International Dictionary, p. 1293 (2d Ed., 1948). 
The other definitions given for the verb “intercept” emphasize 
even more clearly that the act of an outsider is implied: “to stop 
or interrupt the progress or course of; to stop or prevent (from 
doing something); to hinder; to interrupt communication or con¬ 
nection with.” 


meaning of the term ‘intercept’ ”, the Court cited Yee Ping 
Jong and stated (316 U. S. at 134): 

As has rightly been held, this word indicates the taking 
or seizure by the way or before arrival at the destined 
place. It does not ordinarily connote the obtaining of 
what is to be sent before, or at the moment, it leaves 
the possession of the proposed sender, or after, or at the 
moment, it comes into the possession of the intended 
receiver. 

Moreover, aside from the fair import of “intercept,” the 
language of other portions of Section 605 implies a recog¬ 
nition of the right of either party to a conversation to 
divulge or use it. Further, they show that a party may 
utilize agents for those lawful ends. This statutory context 
is discussed infra, pp. 19-21. 

B. The Power of Either Party to Use and Divulge the 
Conversation Includes the Power to Authorize the 
Recording or Transcription by a Third Person 

As we have shown, supra, pp. 10-12, the Act’s objective is 
attained so long as telephonic communications reach to and 
from the parties and so long as the consent of either party 
is a condition to the knowledge of any third person. Under 
the district court’s holding, either Holbrook or Daly may 
write down their conversation and tell others about it but 
neither of the parties could—without the other’s consent— 
authorize a third person to listen to the conversation itself. 
We submit that a third person’s knowledge is lawful if it 
rests upon consent of either party and that no distinction 
can reasonably be made between such knowledge acquired 
after the conversation and during it. Futhermore, in the 
instant case the third person was directed to listen solely 
in order to transcribe an accurate record for the use of the 
party. No distinction can reasonably be made between 
notes taken by a party himself or dictated immediately after 
the talk, both admittedly lawful, and simultaneous notes 
taken by a secretary. 
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1. The correctness of our contention is shown, most 
easily, by reference to the instructive analogy which the 
Supreme Court has used in considering telephone wire¬ 
tapping, i.e., the ban on interception of letters in the United 
States mails. Goldman v. United States, 316 U. S. at 133-34; 
see Brandeis, J., dissenting in Olmstead v. United States, 
277 U. S. at 475.® There, also, safeguarding the means of 
communication results in maintaining the privacy of a 
message across indefinite distances. See Ex parte Jackson, 
96 U. S. 727, 733. There, also, the protection extends only 
while the missive is in the mails, and not before deposit or 
after delivery. See Goldman v. United States, 316 U. S. at 
133-34. The significant further proposition well-settled in 
regulation of the mails, and pertinent to the instant case, 
is that the delivery of a letter which terminates the care of 
statute and Constitution is a delivery either to the ad¬ 
dressee or his authorized agent. United States v. Safford, 
66 Fed. 942 (E. D. Mo.); United States v. Sander, 6 McLean 
598, Fed. Cas. 16,219 (N. D. Ohio); United States v. Par¬ 
sons, 2 Blatchf. 104, Fed. Cas. 16,000 (S. D. N. Y.); United 
States v. Driscoll, 1 Lowell 303, Fed. Cas. 14,994 (D. Mass.); 
see United States v. Bullington, 170 Fed. 121, 123 (N. D. 
Ala.). 

The power of an addressee to authorize another to receive 
a letter from the mails follows inescapably from his own 
right to receive the message and freely use it once received. 
See United States v. Bullington, supra; United States v. 
Sander, supra; United States v. Driscoll, supra. The 
sender’s position would not be one bit improved if a distinc¬ 
tion were drawn between the addressee’s right to broadcast 

0 The protection accorded to letters in the United States mails 
derives from the Fourth Amendment (Ex parte Jackson, 96 U.S. 
727) and from statutes prohibiting obstruction of the mails (18 
U.S.C. 1702, 1708). The protection accorded telephone conversa¬ 
tions arises only from statute (Section 605 of the Communications 
Act), but it has been construed by analogy to the kinds of privacy 
covered by the Fourth Amendment (Nardone v. United States, 308 
U.S. at 340-41; Goldstein v. United States, 316 U.S. 114, 120-121; 
Schwartz v. Texas, 344 U.S. 199, 201) and its obvious parallel to the 
mails situation has been recognized by the Supreme Court. 


the letter after receipt and his power to authorize receipt 
by another; and the courts have accordingly clearly elimi¬ 
nated any such pointless niceties from the protection ac¬ 
corded mails. Telegraph messages, covered by Section 605 
but also embodied in written form for delivery (like 
letters), would surely follow the rule governing letters. See 
Goldman v. United States, 316 U. S. at 133. Similarly, there 
is no basis for distinguishing between the power of a par¬ 
ticipant to a telephone conversation to divulge the conver¬ 
sation afterwards and his power to authorize simultaneous 
“delivery” to a third person. In either case, the party’s 
consent is the key to the third person’s legal rights and to 
the limited privacy accorded by the Communications Act. 
There is nothing in the terms or the policy of the Act which 
compels the party to delay his consent and to postpone dis¬ 
closure until after the conversation ends. 

That the consent of either party is sufficient to avoid Sec¬ 
tion 605 was apparently assumed by the Supreme Court in 
TFeiss v. United States, 308 U. S. 321. There, when the 
Court held intercepted communications inadmissible, it 
made the point of distinguishing the instant situation, 
stating: “The participants were ignorant of the intercep¬ 
tion of the messages and did not consent thereto # # *. 
This divulgence was not consented to by either of the par¬ 
ties to any of the telephone conversations.” 308 U. S. at 
330. 

2. The telephone conversation between Holbrook and 
Daly at 3:15 p. m. on April 3, 1952 was disclosed by Hol¬ 
brook in his capacity as Regional Director of the Federal 
Mediation and Conciliation Service and Daly’s supervisor. 
Daly’s statement to him was alleged as part of the charges 
which led to the dismissal challenged in this action. And 
the only additional effect of the secretary’s transcription 
was that Holbrook was able to preserve a precise record of 
the conversation and could test the truth of Daly’s state¬ 
ments. 

Similar reasonable motives are likely to animate other 
participants in telephone conversations who desire a better 
record for their files than can be afforded by the most re- 
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tentive memory. In Reitmeister v. Reitmeister, 162 F. 2d 
691 (C. A. 2), the only other reported civil case involving 
the instant question, the parties had bitter business and 
family quarrels and plaintiff continually telephoned de¬ 
fendant, threatening his life and abusing him; defendant 
finally had to hire a bodyguard and for his self-protection 
he wanted a record of the threats. 162 F. 2d at 693. Other 
cases involving the instant problem are likely to arise from 
the numberless business transactions and conferences con¬ 
ducted daily over the telephone. The parties to them natu¬ 
rally will seek to preserve any agreements reached or repre¬ 
sentations made. Several district judges have already 
noted the existence of a practice in business and govern¬ 
ment of transcribing the conversations “in the interests 
of accuracy and efficiency.” United States v. Sullivan, 11G 
F. Supp. at 482; United States v. Lewis, 87 F. Supp. at 972; 
United States v. Pierce, 124 F. Supp. at 268. 

In all these cases, the party who desires a record of the 
conversation is not insidiously seeking to pry into the 
affairs of others. He is trying to keep his own affairs in 
order. As Judge Clark trenchantly put it: “If I willingly 
talk to a man cither face to face or by telephone, it cannot 
be dirty business, or indeed more than I ought to expect, if 
he uses our conversation for his own ends” (dissenting in 
United States v. Polakoff, 112 F. 2d at 893 (C. A. 2)). 

We would expect Holbrook, Reitmeister and the execu¬ 
tives in business and government to maintain a file of cor¬ 
respondence received and written, and a comparable file of 
telegrams received and sent. We submit that they are en¬ 
titled to make an accurate record of telephone conversations 
to which they are a party. 

3. Furthermore, there is no countervailing interest which 
warrants prohibiting a party to a telephone conversation 
from transcribing it by machine or by a third person. We 
have already shown, supra, pp. 10-12,15-16, that such a pro¬ 
hibition would not protect the other party’s privacy in any 
substantial way since the conversation can be divulged 
by either party to anyone, at any time. Of course if no 
transcription is available, the accuracy of the party’s sub- 
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sequent divulgence would then depend upon his memory, 
unless he had the ability himself to take shorthand notes 
during the conversation. As far as we can see, the only 
purpose served by the decision below is—to quote Judge 
Clark—to let “one party * * * pit his recollection or 

his trustworthiness against the other party, with the im¬ 
partial record which would settle the question resolutely 
excluded” (dissenting, in United States v. Polakof , 112 
F. 2d at 891 (C.A. 2)). 

In construing Section 605, the Supreme Court has de¬ 
clared that exclusion of relevant evidence “must be justi¬ 
fied by an overriding policy expressed in the Constitution 
or the law of the land.” Nardone v. United States, 308 
U.S. at 340. The “overriding policy” compelling the ex¬ 
clusion of wiretap evidence is the protection of the “realm 
of privacy” of the conversants against outsiders. See 
pp. 10-12, supra. Surely, however, the right of one of 
the parties to deny his own words and to call the other 
party a liar is no such “overriding policy.” 

4. Finally, the terms of Section 605 firmly buttress our 
view that a person may lawfully authorize the transcription 
of a telephone conversation to which he is a party. In the 
first place, as we have pointed out supra, pp. 13-14, the 
term “intercept” clearly demonstrates that the parties to 
a conversation cannot be the ones at whom the statutory 
prohibition is aimed. If the party himself took shorthand 
notes, that would not constitute an “interception”. And 
as the majority of courts have held, there is no reason to 
distinguish between such a transcription and others made 
at the direction or with the consent of the party. 

To again illustrate the majority view with United States 
v. Yee Ping Jong, 26 F. Supp. 69 (W.D. Pa.), the conversa¬ 
tion there was recorded by a device attached to the tele¬ 
phone wire with the consent of one of the parties. The 
court held that this was no “interception” because it “was, 
in effect, a mere recording of the conversation at one end 
of the line by one of the participants. It differed only in 
the method of recording from a transcription of a telephone 
conversation made by a participant.” 26 F. Supp. at 70. 
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And the subsequent cases have quite properly permitted 
the use of transcriptions made by yet other “methods of 
recording”. There is no reason to fabricate any distinc¬ 
tions between notes taken by a party and other records 
made upon his authorization, whether by the recording 
device used in Yee Ping Jong, a recording apparatus placed 
at the receiver of the party to the conversation ( United 
States v. Lewis, 87 F. Supp. 970 (D.C. D.C.)), a recording 
device placed at an extension telephone ( Reitmeister v. 
Reitmeister, 162 F. 2d 691, 698 (C.A. 2) (Chase J., con¬ 
curring) ; United States v. Polakoff, 112 F. 2d 888, 891 
(Clark, J. dissenting)), a third person listening at the 
telephone used by the party ( United States v. Bookie, 229 
F. 2d 130 (C.A. 7); United States v. Pierce. 124 F. Supp. 
264 (X.D. Ohio), affirmed 224 F. 2d 281 (C.A. 6)) or, as 
in the instant case, a third person listening at an extension 
telephone ( Flanders v. United States, 222 F. 2d 163 (C.A. 
6); United States v. Pierce, supra; United States v. Lewis, 
supra.)' 0 

Moreover, the other provisions of Section 60o not only 
recognize the power of a party to use and divulge the 
conversation, but also clearly demonstrate that this power 
covers the party’s authorization of a simultaneous tran¬ 
scription. The statutory context was cogently analyzed 
first by Judge Clark in United States v. Polakoff, 11*2 F. 
2d at 893. See also Flanders v. United States, 222 F. 2d 
at 165-66. 11 


10 We have already referred to the approval given by the Supreme 
Court, in Goldman v. United States, 316 U.S. 129, to Judge Gibson’s 
construction of “interception” in Yee Ping Jong. See pp. 13-14 
supra. The Sixth and Seventh Circuits, Judge Chase in the Second 
Circuit and Judge Holtzoff in this district have concluded that 
Goldman's approval also demonstrated agreement with the holding 
of Yee Ping Jong that a recording by a party is not “interception” 
and disapproval of the contrary view of the Second Circuit ma¬ 
jority. United States v. Bookie . 229 F. 2d at 132; Flanders v. 
United States, 222 F. 2d at 166-67; United States v. Pierce, 124 F. 
Supp. at 268-69; Reitmeister v. Reitmeister, 162 F. 2d at 698; 
United States v. Sullivan, 116 F. Supp. at 483. 

n In the instant case, Judge Kirkland recognized the significance 
of the statutory context. His paraphrasing of Section 605 coupled 
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The opening clause of Section 605 clearly reserves a 
general power in each party and indicates the extent of 
such power. It prohibits persons connected with the trans¬ 
mission of communications ( e.g ., employees of telephone 
companies) from divulging the communication to any ex¬ 
cept specified persons, including “the addressee, his agent, 
or attorney”; no distinction is drawn between the intended 
recipient of a communication and persons authorized by 
him. 12 And immediately following the “ interception- 
divulgence” provision wdiich is the chief basis of the wire¬ 
tap prohibition, the statute continues: 

# * * and no person not being entitled thereto 

shall receive or assist in receiving any interstate or 
foreign communication by wire or radio and use the 
same or any information therein contained for his 
own benefit or for the benefit of another not entitled 
thereto; # # # 

The term “person entitled to” is obviously broader than 
the exception in the “interception-divulgence” clause, 
covering solely a “person authorized by the sender”. Pre¬ 
sumably, this expanded immunity includes a party to the 
conversation, and permits him to use it “for his own bene¬ 
fit”. And since the provision also assumes the immunity 
of a use for the benefit of another entitled to the communi¬ 
cation, it recognizes that a third person may utilize it when 
authorized by a party. 


the provision against interception with the next following provision, 
resulting in a statement that no person “shall intercept any com¬ 
munication * * # or use the same or any information therein 
contained for his own benefit or for the benefit of another not en¬ 
titled thereto * # (J.A. 51). 

12 That delivery to an agent of the addressee is valid phrases our 
contentions as to the meaning of Section 605 in the same language 
which governs the analogous protection accorded letters in the 
United States mails. See pp. 15-16, supra. And delivery of a letter 
to an authorized agent is valid even though the mails statute speaks 
only of delivery of letters “to the person to whom it was directed.” 
18 U.S.C. 1702. Section 605 removes all doubt by expressly equat¬ 
ing “the addressee, his agent, or attorney.” 
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Furthermore, the final clause of Section 605 demonstrates 
that the taint of the statute depends solely upon the source 
of one’s knowledge of the communication. It provides that 
the illegality of an unlawful interception prohibits further 
use and divulgence by the wiretapper or by any persons 
deriving their knowledge through the wiretapper, i.e. per¬ 
sons “having received such intercepted communication or 
having become acquainted with the contents, substance, pur¬ 
port, effect, or meaning of the same or any part thereof, 
knowing that such information was so obtained # * V’ It 
follows, on the other hand, that persons receiving their 
knowledge through a party to the conversation are free to 
divulge or use it. And just as the wiretapper and his 
subsequent agent are equally prohibited, so there is no 
basis for distinguishing between an authorized receipt from 
a party after the conversation and a similar authorization 
to listen to the conversation. 

C. The Minority View, Adopted by the Court Below, Is cm 
Erroneous Construction of the Terms of Section 605 
and Would Lead to Absurd Distinctions. 

In barring the use of the secretary’s transcription of the 
Holbrook-Daly conversation, Judge Kirkland followed the 
Second Circuit’s minority view of Section 605. The minor¬ 
ity position was first enunciated by Judge Learned Hand 
in United States v. Polakoff, 112 F. 2d 888 (C.A. 2), over 
Judge Clark’s dissent. It was restated in dictum in Reit- 
meistcr v. Reitmeister, 162 F. 2d 691 (C.A. 2), over the 
objections of Judge Chase, and has been followed only by 
Judge Kirkland here and Judge Pine in United States v. 
Stephenson, 121 F. Supp. 274 (D.C. D.C.), appeal dismissed 
96 TJ.S. App. D.C. 44, 223 F. 2d 336, appeal pending. We 
believe that a mere statement of the minority view and 
of the distinctions which it would import into Section 605 
will suffice to show its error. 

1. In Polakoff, Judge Hand examined the statutory terms 
“person authorized by the sender” and “intercept”. Con¬ 
ceding first that “sender” is less apt for a telephone 
talk than a telegram, he ruled that a telephone conversa- 


tion is “antiphonal”, and each party is alternately sender 
and receiver. Since, however, it is impossible to dissect 
a conversation, it was concluded that neither sender’s con¬ 
sent is alone sufficient; both must agree, to make an inter¬ 
ception lawful. 112 F. 2d at 889. 

Second, the court held that the recording of Polakoff’s 
conversation at an extension by federal agents was an 
“interception” because “anyone intercepts a message to 
whose intervention as a listener the communicants do not 
consent; the means he employs can have no importance.” 
112 F. 2d 889. 

This broad view of “interception” was undercut by 
Goldman v. United States, 316 U.S. 129, which adopted the 
definition in United States v. Yee Ping Jong and empha¬ 
sized that the Act concerns itself only with the tapping 
of a message while it travels over the telephone system. 
See pp. 13-14, supra. And accordingly, in the Reitmeister 
case, the Second Circuit’s view was restated within the 
bounds of Goldman by Judge Hand. He recognized that 
a telephone message was “not immune from disclosure”, 
and that a violation of the Act can be found only when it 
is “ ‘intercepted’ by some mechanical interposition in the 
transmitting apparatus itself”, by “the interjection of 
an independent receiving device between the lips of the 
sender and the ear of the receiver.” Reitmeister v. Reit¬ 
meister, 162 F. 2d at 694. The court further held that an 
existing extension is as much an “interjection” as a tap 
“made ad hoc”. Ibid. 

2. The keystone of the minority view is its almost com¬ 
plete indifference to the right of a party not a “sender” 
while the conversation is going on. The first obvious result 
is that while such party has a completely untrammelled 
right to broadcast the conversation afterwards, he cannot 
authorize its simultaneous transcription. The perversity 
of this distinction has already been remarked. See supra, 
pp. 14-19. 

Second, the Second Circuit makes violations dependent 
upon “mechanical interpositions” regardless of the party’s 
consent or wish. But this would mean that a third person 


can lawfully listen in at the receiver used by a party (no 
“interposition”) but cannot lawfully listen on an extension 
(“interposition”), even though the party authorizes it. 
The absurdity of this distinction is illustrated by United 
States v. Pierce, 124 F. Supp. 264 (N.D. Ohio), affirmed, 
224 F. 2d 281 (C.A. 6), where police officers listened with 
consent of a party. During one conversation, two officers 
listened at an extension while a third listened at the party’s 
receiver; on a subsequent call, no extensions were available 
and two officers listened at the party’s telephone. The 
Second Circuit would presumably let both officers testify 
to the second talk while only one of three could testify to 
the first. 

If the party himself attaches a recorder to an extension, 
there is a “mechanical interposition” but, as yet, the knowl¬ 
edge of the conversation has not gone beyond the parties to 
it. Shall this record be unlawful while notes taken by a 
party adept at shorthand are lawful? 

The Second Circuit’s view leads to such anomalies be¬ 
cause while it seeks to ignore the party’s rights during a 
conversation, the Act’s objective is necessarily to recog¬ 
nize each party’s right and to prohibit breaches of privacy 
by unauthorized third persons. As we have shown, supra 
pp. 10-21, the rights of the parties arise from the policy of 
a wiretap prohibition and are manifested in the term 
“interception” and the statutory context of Section 605. 
It is further proven by the analogous prohibitions applica¬ 
ble to the United States mails, which point the way for the 
intended protection of Section 605. 

3. The Second Circuit purported to arrive at its construc¬ 
tion because of the constraint of the statutory language. 
However, its view is not supported, much less required, by 
Section 605. It should be noted, first, that the Second Cir¬ 
cuit especially sought to confine valid listening only to 
persons “authorized by the sender.” But the court then 
proceeded to construe authorization “by the sender” in 
such a way that neither “sender” can authorize. Second, 
the court ignored the “natural meaning of the term ‘inter¬ 
cept’ ” adopted in Goldman v. United States, 316 U.S. 129, 


134, and the terms of adjoining provisions in Section 605 
which recognize the rights of parties to a conversation. 

Third, it construed Section 605 without allowing for the 
fact that the section must accommodate telegraph as well as 
telephone. Surely the court would not suggest that be¬ 
cause authorization is limited to the “sender”, a recipient 
of a telegram cannot direct his secretary to accept delivery 
and open it. Fourth, the Second Circuit conceded that a 
party can retell the conversation to anyone at any time; 
it did this without pointing to any statutory provision sup¬ 
porting this right nor—assuming such right—to any basis 
in the Act for distinguishing subsequent retelling from si¬ 
multaneous transcription. 

Thus, upon analysis, the minority view proves to be not 
the forthright, disingenuous reading of statutory language 
we had supposed. The choice here is not between a direct 
or perverse construction of an unambiguous statute. Rather, 
admitting the statute to be uncertain, we must try to con¬ 
strue it in a manner consonant with its purpose. We be¬ 
lieve that under a reasonable, consistent interpretation of 
Section 605, either party to a telephone conversation may 
authorize its transcription. 

D. The Legislative Background of Section 605 Emphasizes 
That the Policy of the Act, Not Its Strict Terms, Must 
be Paramount in Its Construction . 

Besides the language of a statute, the courts consider 
also “the context, the purposes of the law and the circum¬ 
stances under which the words were employed.” Vermilyar- 
Brown Co. v. Connell, 335 U.S. 377, 386. United States v. 
Amer. Trucking Ass 'ns, 310 U.S. 534, 542-44; Richmond, 
F.&P.R. Co. v. Brooks, 91 U.S. App. D.C. 24, 27, 197 F. 2d 
404, 407, certiorari denied, 344 U.S. 828. And thus, even 
though the Communications Act does not explicitly provide 
it, the Supreme Court has articulated restraints on the use 
of wiretap evidence by analogy with its construction of the 
Fourth Amendment. Schwartz v. Texas, 344 U.S. 199, 201; 
Nardone v. United States, 308 U.S. 338, 340-41; Goldstein 
v. United States, 316 U.S. 114,120-21. 

The split of authority on the instant problem has been 
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caused by the infelicitous language of Section 605. The 
question presented by the minority view is whether the 
phrase “not authorized by the sender” must be strictly 
construed and viewed as the only exception, notwithstand¬ 
ing its inappropriatness and notwithstanding that the rights 
of both parties are implied and expressed elsewhere in Sec¬ 
tion 605. In contrast, none of the 28 states with express anti¬ 
wiretapping statutes are framed in terms similar to Sec¬ 
tion 605. See e.g.. Cal. Penal Code, Section 640; N.Y. Penal 
Code, Section 1423(6); see statutes compiled in Westin, 
The Wire-Tapping Problem , 52 Columbia L. Rev. 165, 
181-82, nn. 78, 79. 13 

The explanation of the wording of Section 605 is simply 
that Congress did not write it in deliberate detail as a wire¬ 
tap prohibition. When the Supreme Court first held that 
Section 605 prohibited the use of wiretap evidence, it ac¬ 
knowledged the equivocal and cryptic nature of the statute’s 
background. Nardone v. United States, 302 U.S. 379, 381- 
82. The Court noted that after its 1928 decision held wire¬ 
tapping not violative of the Fourth Amendment (Olmstead 
v. United States, 277 U.S. 438), Congress had considered a 
number of bills aimed specifically at wiretapping and failed 
to pass any of them. 14 Then, without reference to the wire- 

13 California is the only state under whose statute the instant 
problem has been decided. The courts have held that a third per¬ 
son listening with the consent of one party was neither “clandestine” 
nor “unauthorized” under the state act. People v. Channell, 107 
Cal. App. 2d 192, 236 P. 2d 654; People v. Malotte, 46 Cal. Adv. 
Cases 57. Under the New York statute, which prohibits unlawful 
tapping of a telephone wire and unauthorized copying of a telephone 
message, “A subscriber has an absolute right to record his own 
communications and to protect the use made of his own telephone.” 
People v. Appelbaum, 277 App. Div. 43, 45, 97 N.Y.S. 2d 807, 810 
(2d Dept.), affirmed 301 N.Y. 738. 

14 H.R. 5416, H.R. 4139, 71st Cong., 1st Sess. (1929); S. 6061, S. 
3344, 71st Cong., 3d Sess. (1931); H.R. 9893, H.R. 5305, H.R. 23, 
72nd Cong., 1st Sess. (1932); S. 1396, 72d Cong., 1st Sess. (1932). 
Sec 71 Cong. Rcc. 5968; 74 Cong. Rec. 2901-06 ; 75 Cong. Rec. 4546, 
4733. A proviso to the Department of Justice appropriation act 
passed in 1933 forbade the use of wiretapping to procure evidence 
of violations of the National Prohibition Act. 47 Stat. 1371, 1381. 
See 76 Cong. Rec. 4235-42. 


tap problem, Congress passed the Communications Act of 
1934, intending to establish a commission with regulatory 
powers over communication by telephone, telegraph, cable 
and radio, and utilizing largely existing provisions pre¬ 
viously applicable only to radio. H. Kept. 1850, 73rd Cong., 
2d Sess., p. 3; S. Rept. 781, 73rd Cong., 2d Sess., p. 1. 

Section 605 derives, therefore, from the nearly identical 
Section 27 of the Radio Act of 1927 (44 Stat. 1162, 1172) 
which was developed in turn from the provision of the 1912 
Radio Act enjoining secrecy on persons connected with 
transmission of radio messages (37 Stat. 302, 307; see S. 
Rept. 772, 69th Cong., 1st Sess., pp. 1, 5; H. Rept. 404, 69th 
Cong., 1st Sess., pp. 1, 4). And Congress extended the Sec¬ 
tion 605 provision from radio secrecy to telephone and other 
media, with no expressed anticipation that it might apply 
to telephone wiretapping and without having before it any 
analysis of its language in terms of wiretapping. 

Of course a statute covers situations fairly within its 
terms, regardless of the legislature’s foreknowledge (Barr 
v. United States, 324 XJ.S. 83, 90). On that theory, despite 
the obscurity of the Congressional intent, the Court applied 
Section 605 to telephone wiretapping. Nardone v. United 
States, 302 XJ.S. at 382. But the statutory history is in¬ 
structive, for it advises us to construe the provision in the 
paramount light of the reasonable purpose and policy of a 
ban on wiretapping. 

II 

Even if the Communications Act Had Been Violated, it Was 
Error to Grant Any Relief Without First Considering 
Whether There Were Sufficient Remaining Charges and 
Evidence 

Judge Kirkland’s order rests upon a construction of Sec¬ 
tion 605 of the Communications Act which we believe is 
erroneous. However, even if the court below correctly 
found an illegal wiretap, such decision did not—without 
more—warrant a remand of the proceedings and an order 
for a new hearing. Under the decisions of this Court, the 
district court should have first examined the remaining 
evidence and charges. Plaintiff would be entitled to relief 


27 


only if the error were sufficient to entirely vitiate the ad¬ 
ministrative determination. 15 

A. This Court Has Established That the Invalidity of One 
Charge Will Not Void a Discharge When Remaining 
Charges Are Valid and Sufficient. 

In Williams v. Cravens, 93 U.S. App. D.C. 380, 210 F. 2d 
874, certiorari denied, 348 U.S. 819 and Deviny v. Campbell, 
90 U.S. App. D.C. 171, 194 F. 2d 876, certiorari denied, 344 
U.S. 826, this Court discussed the effect upon a discharge 
of the total invalidity of one charge, because it was not 
specific, when there were other valid charges. The Court 
concluded that such a discharge would be sustained because 
the invalidity was immaterial “so long as the valid re¬ 
mainder was sufficient.” Deviny v. Campbell, 90 U.S. App. 
D.C. at 174,194 F. 2d at 879. See also Baughman v. Green, 

-U.S. App. D.C.-, 229 F. 2d 33. In Williams, the 

Court explicitly passed over a discharged employee’s attack 
on the first of two charges, holding (93 U.S. App. D.C. at 
381, 210 F. 2d at 875): 


13 This brief treats only the two issues argued in the court below, 
whether the acts of Holbrook’s secretary could be considered wire¬ 
tapping prohibited by Section 605 of the Communications Act and 
whether, in any event, a remand was proper if the remaining charges 
were sufficient. Since we believe either of these points clearly 
demonstrate the error of the court below, we do not think this Court 
need reach a further difficult question, whether Section 605 is at all 
applicable to administrative proceedings for the dismissal of federal 
employees. On the one hand, the statute prohibits “divulgence” 
generally. Nardone v. United States, 302 U.S. 379, 382. On the 
other hand, the Supreme Court has discussed the question in terms 
only of federal court proceedings (ibid; Goldstein v. United States, 
316 U.S. 114, 117-22; Nardone v. United States, 308 U.S. 338, 339- 
40) and has, in fact, allowed divulgence by testimony in state 
court proceedings (Schwartz v. Texas, 344 U.S. 199), while this 
court has emphasized that evidentiary rules of judicial procedure 
are not applicable to firings of government employees. E.g., Deviny 
v. Campbell, 90 U. S. App. D. C. 171, 194 F. 2d 876, certiorari de¬ 
nied, 344 U.S. 826; Bailey v. Richardson, 86 U.S. App. D. C. 248,182 
F. 2d 46, affirmed, 341 U. S. 918. 
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• • • Whether this first “reason” be sufficiently spe¬ 
cific or otherwise, onr decision may properly rest upon 
a second reason cited by the Administrator, and since 
both reasons were independent, proper action under 
either would be adequate. This second reason, quite 
sufficient by itself, in our view meets procedural re¬ 
quirements, and if there be adequate ground to sustain 
the Corporation’s action on this latter aspect, appel¬ 
lant’s appeal from the denial of his motion for summary 
judgment must fall. 

The doctrine of Williams and Campbell follows from the 
nature of a discharged federal employee’s action. The 
courts will examine a discharge only to ensure substantial 
compliance with the prescribed procedural requirements. 
Eberlein v. United States, 257 U.S. 82; Keim v. United 
States, 177 U.S. 290; Powell v. Brannan, 91 U.S. App. D.C. 
16,196 F. 2d 871; Carter v. Forrestal, 85 U.S. App. D.C. 53, 
175 F. 2d 364, certiorari denied, 338 U.S. 832. And, accord¬ 
ingly, the courts may not interfere as soon as they find any 
error whatsoever. Williams and Campbell restate the rule 
that the error must be such as to vitiate the administrative 
proceeding. They establish, furthermore, that the invalidity 
of one charge is not per se such an error as to warrant 
relief. Thus, even if the court below had found one of the 
three charges here entirely invalid, it could not grant plain¬ 
tiff relief without first examining the remaining charges to 
see if they were sufficient. 

B. In This Case, the Alleged Invalidity Relates Only to 
Part of the Evidence Supporting One Portion of The 
First Charge. 

The principle developed in Williams and Campbell should 
a fortiori have been applied by the Court in the instant case. 
For here, any wiretap illegality at the most tainted part of 
the evidence relating to a portion of one charge. 

The letter of September 10, 1956 sets out three charges 
with various allegations. The first charge alleged specifi¬ 
cally that (a) on the morning of April 3, 1952, plaintiff 
could not be found by the Regional Director (Holbrook) 
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“when needed to service the Food Fair-A. & P. Stores 
situation” assigned to him; (b) at 1:30 p. m. that day, 
plaintiff falsely informed the Regional Director by tele¬ 
phone that he was meeting with the parties involved in the 
Food Fair case; (c) at 3:15 p. m. that day, plaintiff tele¬ 
phoned the Regional Director and falsely informed him that 
he was meeting a representative of the A. & P. Stores; and 
(d) when plaintiff personally reported to the Regional Di¬ 
rector at 5:30 p. m., he “compounded [his] falsification” 
by stating that he had claimed only “contact” with the 
parties and upon presentation of proof that he had no such 
contact, he could not explain his actions for the day 
(J.A. 10). 

The alleged wiretap, i.e., the transcription by Holbrook’s 
secretary of the telephone conversation at 3:15 p. m. on 
April 3, 1952, is relevant only to charge 1(c), that plaintiff 
made false representations during that conversation. The 
transcription is immaterial to the rest of the first charge 
and, of course, to the second and third charges, which al¬ 
leged intemperance, disregarding instruction, being arbi¬ 
trarily unavailable for assignments and disregarding case 
reporting practices. 

Furthermore, the district court was in error when it con¬ 
cluded that “It is quite clear that two of the charges are 
completely predicated upon that telephone conversation, 
namely, the conversation that related to contacts with the 
development of the Food Fair” (R. 51) and that the secre¬ 
tary’s transcription had been “made the part of a charge” 
against Daly and “had been used as a set of charges” (R. 
52). Aside from the fact that only charge 1(c)—not “two 
of the charges”—could conceivably be related to the sec¬ 
retary’s notes, it is not true that the transcription wa§ 
“part of a charge”. 

The charge, 1(c), consists solely of the allegation that an 
event occurred at 3:15 p. m. on April 3, 1952, and the sec¬ 
retary’s transcription is nothing more than evidence in 
support of it. The validity of the charge is not affected by 
any attack levelled at evidence on which it is based or by 
which it is to be proven. Similarly, and contrary to the 
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view expressed by the district court, supra, p. 4, an in¬ 
dictment is not impaired by the use of illegal evidence. 

Costello v. United States, -U.S.-, No. 72, this Term, 

decided March 5, 1956; Holt v. United States, 218 U.S. 245, 
3* -48. The impropriety of the evidence is attacked not by 
quashing the indictment but by motion to suppress the evi¬ 
dence or objections at trial to its admissibility. E.g. Nar - 
done v. United States, 308 U.S. 338, 341-42. 

Moreover, the court’s apparent assumption that the sec¬ 
retary’s notes were the sole basis of charge 1(c) is without 
warrant. The district court recognized that the most im¬ 
mediate source of evidence was Holbrook himself, and 
provided for Holbrook’s testimony in the remand order. 
But it ignored the fact, apparent in the record here, that 
charge 1 was proven in the Civil Service Commission pro¬ 
ceeding by affidavits of Holbrook and others, aside from the 
statement and memorandum of Holbrook’s secretary (J.A. 
46). The court below thus had notice that in all probability 
the secretary’s notes were only cumulative evidence of a 
conversation also attested by the conversant himself, Hol¬ 
brook. 16 

Upon the record before it, the district court should there¬ 
fore have followed the rule of the Williams and Campbell 
cases and examined the remaining evidence and charges. 
Even without reference to the subsidiary, cumulative nature 
of the alleged illegal evidence, plaintiff was plainly not 
entitled to relief. For even if charge 1(c) were ignored en¬ 
tirely, the remaining charges were sufficient to support the 
dismissal. 17 


16 The decision of the Chief Law Officer, in concluding that the 
evidence supported the charges, found that “The evidence * * # 
is cumulative * * # . There is direct evidence and testimony on 
the major incidents in the charges and specifications” (J.A. 47). 

Plaintiff has put only a brief excerpt from Holbrook's affidavit 
in the court record (J.A. 23), but plaintiff has the burden of showing 
error and he cannot claim that charge 1(c) falls without presenting 
all the evidence under it. 

17 In Deviny v. Campbell, 90 U.S. App. at 174, 194 F. 2d at 879, 
it was suggested that where some but not all charges are found de¬ 
fective, the Court should sustain the firing only if the charges were 


Plaintiff" ** Allegations of Other Defects In His Dismissal Are 

Clearly Without Substance and Summary Judgment Should 

Be Granted Dismissing the Complaint 

The order below was, we believe, erroneous either because 
the district court incorrectly found an interception in vio¬ 
lation of the Communications Act or because the validity 
of the remaining charges and evidence should have been 
examined. In either event, the order below must be set 
aside. This case could then be remanded for consideration 
by the district court of the remaining issues raised by 
plaintiff’s complaint. However, since the insufficiency of 
plaintiff’s other claims is patent, as may be briefly shown, 
this Court should, in our view, remand with directions to 
enter summary judgment in favor of the defendants. 

In the first place, the charges were sufficiently specific. 
(See J.A. 4, 9-11). The first charge deals with the specific 
events of April 3,1952, when plaintiff allegedly was unavail¬ 
able to handle cases assigned to him and lied to his re¬ 
gional director about his whereabouts. The second charge 
alleges a specific instance of intoxication on duty and a 
conversation with his superior about his intemperance. 
The third charge alleges a specific arbitrary tardiness and 
refers to omissions and delays in reporting cases of which 
plaintiff had been apprised in a conversation of a certain 
day. 

In most of these charges, the times, places and events are 
set out in detail. Cf. Baughman v. Green, -U.S. App. 

independent and the discharge is “based upon the reasons sev¬ 
erally”; however if the discharge was based upon the “cumulative 
and collective effect” of the charges, perhaps a remand and re¬ 
consideration would be required. An examination of Campbell and 
Williams shows that charges are “independent” when they are 
listed separately and independently and deal with separate events. 
Deviny v. Campbell, supra, and Joint Appendix, pp. 7-9; Williams 
v. Cravens, 93 U.S. App. D.C. at 381, 210 F. 2d at 875 and Joint 
Appendix, pp. 5A-6A. The instant charges are certainly indis¬ 
tinguishable, in this respect, from the two charges alleged in 
Williams. 



D.C. —, 229 F. 2d 33; Beak v. Pace, 88 U.S. App. D.C. 50, 52, 
185 F. 2d 997, 999; Money v. Anderson, 93 U.S. App. D.C. 
130,133, 208 F. 2d 34, 37-38. Parts of the second and third 
charges refer to events not identified in detail, which had 
been discussed with Daly in previous specified conversa¬ 
tions. These charges were sufficient because “in the light of 
all the circumstances, they furnished [Daly] with sufficient 
information to prepare his defense.’’ Williams v. Cravens, 
93 U.S. App. D.C. at 381, 210 F. 2d at 876. Their validity is 
shown by comparison with Williams, in which the employee 
was charged with having failed to consider all important 
and relevant data “ [i]n passing on particular [unspecified] 
loans”. Because this had been the subject of previous con¬ 
ferences with the employee and because—on his request— 
the charge was amplified by an enumeration of specific loan 
transactions, the Court held the charges valid. 93 U.S. App. 
D.C. at 380-81, 210 F. 2d at 875-76. 

Williams and other decisions point to the employee’s 
ability to prepare his defense as determinative. See also 
Baughman v. Green, supra; Mulligan v. Dimlop, 108 F. 
Supp. 296 (D.C., D.C.), reversed on other grounds, sub 
nom Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F. 
2d 28. In the instant case, plaintiff’s reply to the charges— 
after which the employing agency dismissed him—did not 
deny the charges or question them in any way. Daly’s letter 
of October 25,1952, one and one-half months after the letter 
of charges, deals with the charges only as follows (J.A. 13): 

The charges filed in this matter are serious in their 
nature, but I do feel that written down in a cold manner 
accentuates their seriousness and I do feel that with a 
presentation of extenuating circumstances that it ex¬ 
plains to a great extent my mental and physical con¬ 
dition resulting from my situation and undoubtedly 
reflected on my efficiency during this period of time. 

Certainly upon such a reply, the decision to dismiss was 
justified. Appellee than appealed to the Civil Service 
Commission, for the first time denied the charges, and the 
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Commission held them to be valid and amply supported 
by the evidence (J.A. 15-16, 39-48). 18 

Second, plaintiff’s contentions which go to the merits 
of his discharge may not be considered by the courts. 
The administrative determination is final and this action 
may raise only the lack of procedural regularity. Eberlein 
v. United States, 257 U.S. 82; Keim v. United States, 177 
U.S. 290; Powell v. Brannan, 91 U.S. App. D.C. 16, 196 F. 
2d 871; Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 
2d 364, certiorari denied, 338 U.S. 832. These authorities 
dispose of Daly’s claim that some of the charges were 
untrue (J.A. 5), as well as the assertion of bias and pre- 
judgment (J.A. 5, 7). See Ward v. Anderson, 93 U.S. App. 
D.C. 156, 158, 208 F. 2d 48, 49; Bailey v. Richardson, 86 
U.S. App. D.C. 248, 266, 182 F. 2d 46, 64, affirmed, 341 U.S. 
918; Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 2d 145. 

Third, plaintiff’s assertion of bias and prejudgment 
apparently rest chiefly on the language of the letter of 
charges of September 10, 1952 (J.A. 7). But that letter, 
notifying Daly of “proposed adverse action”, clearly meets 
the requirement of statute and regulation. Sec 5 U.S.C. 
863 ; 5 CFR 22.2. . 

Fourth, the letter of dismissal of November 14, 1952, 
was proper and valid since it was, as there stated, “ [b]ased 
on the charges furnished • • # September 10, 1952” 
(J.A. 14). Accordingly, no question arises under the de¬ 
cisions which have struck down dismissals not clearly based 

18 As to the specificity of the charges the Chief Law Officer of 
the Civil Service Commission concluded (JA. 43): 

The letter of proposed action and its contents has been reviewed 
and it is found that the reasons stated therein are specific and 
in sufficient detail so that the appellant was in a position to 
clearly understand the particular offenses charged against him. 
Accordingly, he was not prejudiced in submitting his defense 
and the notice is not defective in this connection. 

The date of the alleged incident of intoxication was incorrectly 
stated in charge 2 as August 26, 1952 rather than August 22, 1952. 
But the Chief Law Officer found that Daly was aware of the inci¬ 
dent referred to and was not prejudiced in preparing his defense 
(JA. 43, 46). 
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on the charges as propounded. Kutcher v. Eigley, — U.S. 
App. D.C. —, — F. 2d — (April 20, 1956); Mulligan v. 
Andrews , 93 U.S. App. D.C. 375, 211 F. 2d 28. 

Fifth, the affidavit of William C. Hull, Executive As¬ 
sistant to the Civil Service Commissioners, at J.A. 48-50, 
describes the steps taken in the dismissal of Daly and 
demonstrates that each of the required procedural steps 
were accorded him—notice, reasonable time to answer, a 
decision by the employing agency, and an appeal to the 
Civil Service Commission, which included decisions by 
the Chief Law Officer and, on review, by the Commissioners. 
See 5 U.S.C. 863; 5 CFR 22.2-22.11. 

Plaintiff contends that the Federal Mediation & Con¬ 
ciliation Service failed to give him the required statutory 
notice before a previous administrative action—on June 2, 
1952—which demoted him from GS-14 to GS-13, at the 
time he was transferred to New York City and placed on 
probation (J.A. 6, 43-44). This demotion and transfer had 
been the subject of previous conversations with plaintiff 
but the only written communications were a letter of con¬ 
firmation to him, dated June 3, 1952 (J.A. 35), a form 
notification dated June 2, 1952 and a letter-memorandum 
of August 3, 1952, advising him of his right to appeal to 
the Civil Service Commission (J.A. 44). 

The Commission’s Chief Law Officer correctly held that 
any defect in the demotion did not impair the validity of 
the dismissal in November 1952 (J.A. 45-46). In the first 
place, plaintiff failed to appeal or otherwise challenge the 
demotion when he was notified of his right to do so. And 
in any event, the dismissal was an entirely separate pro¬ 
ceeding which did not rest in any way upon the demotion 
and in the course of which the agency considered Daly’s 
conduct both before and after the demotion (J.A. 45). 
Since the dismissal was itself procedurally valid, it must 
be sustained. 


CONCLUSION 


Accordingly, we respectfully submit that the judgment 
below should be reversed and the case remanded with 
directions to enter judgment for the appellants, defendants 
below. 

Geobge Cochran Doub, 
Assistant Attorney General, 
Oliver Gasch, 

United States Attorney, 
Samuel D. Slade, 

Lionel Kestenbaum, 
Attorneys, Department of Justice. 
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18 [ Filed July 20, 19541 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN T. DALY, 

2434 39th Place N W, 
Washington, D. C. 

Plaintiff 


vs 

WHITELY P. McCOY, Director 
Federal Mediation & Conciliation Service 
14th and Constitution Ave. N W, 
Washington, D. C. 

L. E. EADY, 

Director of Administrative Management, 
Federal Mediation & Conciliation Service, 
14th and Constitution Ave. N W, 
Washington, D. C. 

PHILIP YOUNG, Chairman 
U. S. Civil Service Commission, 

8th and F Streets N W, 

Washington, D. C. 

GEORGE M. MOORE, Member 
U. S Civil Service Commission, 

8th and F Streets N W, 

Washington, D. C. 

FREDERICK J. LAWTON, Member 
U. S. Civil Service Commission, 

8th and F Streets N W, 

Washington, D. C. 

Defendants 


i i 

) Civil Action 
) No. jl897-54 
) 


AMENDED COMPLAINT FOR DECLARATORY JUDGMENT 
AND AFFIRMATIVE RELIEF 

1. Jurisdiction is founded upon Title 28, Section 2201 U. S. C. as 


amended by the Act of Congress approved May 24, 1949, j63 Stat 105. 


2 


2. Plaintiff is a citizen of the United States and a resident of the 
District of Columbia and he brings this action in his own right. That the 
value of the object sought here exceeds the sum of Three Thousand Dol¬ 
lars ($3000.00), exclusive of interest and costs. Plaintiff is a Veteran 
of World War I and is a Veteran Preference Eligible as that term is de¬ 
fined under Section 2 of the Veterans Preference Act of 1944 as amended. 
This cause of action arises under Section 14 of the Veterans Preference 
Act of 1944 as amended, 5 U. S. C. 863; Act of Congress of August 24, 

19 1912, 37 Stat 539 and the rules and regulations of the Civil Service Com¬ 

mission promulgated pursuant to said laws governing the employment of 
Veterans of the military service as civilian personnel of the Government 
of the United States and particularly in the Federal Mediation and Concil¬ 
iation Service. Also, the Communications Act of June 19, 1934, Title 47 
Section 605 U. S. C. 

3. The defendant, Whitely P. McCoy, is the duly appointed, acting 
and qualified Director of the Federal Mediation & Conciliation Service, 
and the defendant, L. E. Eady, is the duly appointed, acting and qualified 
Director of Administrative Management of the aforesaid Agency, and 
further, these two defendants have control of and supervision over all of 
the employees of said Agency. These two defendants are hereinafter 
referred to as the Agency. 

4. That the defendant, Philip Young, is the duly appointed, acting 
and qualified Chairman of the U. S. Civil Service Commission. 

5. That the defendant, George M. Moore, is the duly appointed, 
acting and qualified Member of the aforesaid Commission. 

6. That the defendant, Frederick K. Lawton, is the duly appointed, 
acting and qualified Member of the aforesaid Commission. 

7. That the said defendants, Whitely P. McCoy and L. E. Eady, 
have under their control and supervision the employment of civilian per¬ 
sonnel in said Agency including persons in the same grade positions as 
has been held by plaintiff. 

8. That the said defendants, Philip Young, George M. Moore and 
Frederick J. Lawton in their official capacity as the U. S. Civil Service 


Commission, constitute the full membership of said Commission and as 
such are charged by law with the enforcement of all of the l^ws of the 
United States relating to employment, separations, demotions, suspen- 
sions and retirement of all civilian employees of the United States, com¬ 
monly known as civil service employees. These defendants are herein¬ 
after referred to as CSC. 

9. Plaintiff alleges that he was appointed a Commissioner of Con¬ 
ciliation of said Agency on September 15, 1938, by the then Honorable 
20 Frances L. Perkins, Secretary of Labor at a grade 9, salary $3200.00 
and that he has served continuously and satisfactorily in said capacity 
and/or in the higher grade of a Regional Director of said Agency. While 
plaintiff was serving as a said Commissioner, GS 13, salary $9360.00, 
to-wit, September 10, 1952, said Agency filed certain charges against 
him to separate him from his aforesaid position with said Agency. (Plain¬ 
tiff’s Exhibit 1, attached hereto and made a part hereof.) jrhe then Coun¬ 
sel for plaintiff, having had conferences with said Agency and in the belief 
that said Agency might reinstate plaintiff, prepared for plaintiff’s signa¬ 
ture a letter dated October 25, 1952. (Plaintiff’s Exhibit i, attached 
hereto and made a part hereof.) On November 14, 1952, t^ie date plain¬ 
tiff’s separation was to become effective, said Agency refused to reinstate 
plaintiff and treated said letter as an answer to said charges and held that 
his retention was not warranted. (Plaintiff’s Exhibit 3, attached hereto 
and made a part hereof.) Plaintiff denied in his affidavit dated December 
27, 1952 all of the alleged charges except being late on th^ morning of 
August 25, 1952, as is described in Charge 2, Specification b. (Plaintiff’s 
Exhibit 4, attached hereto and made a part hereof.) On March 25, 1953, 
the Chief Law Officer of CSC sustained plaintiff’s separation. On or 
about April 2, 1953 plaintiff appealed said decision to the CSC. After a 
lapse of about 11 months, the CSC sustained the decision of its Chief Law 
Officer, said decision being dated March 5, 1954. (Plaintiff's Exhibit 5 
and 6, attached hereto and made a part hereof.) On Marc^i 31, 1954, 
plaintiff filed a request for a rehearing before the CSC (Plaintiff Exhibit 
7, attached hereto and made a part hereof.) and on April 2, 1954 the CSC 
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denied plaintiff a rehearing. (Plaintiff’s Exhibit 8, attached hereto and 
made a part hereof.) Plaintiff was separated from his said position on 
November 14, 1952. Plaintiff at no time during his 14 years of continuous 
service with said Agency had less that a satisfactory efficiency rating. 

The last one received by plaintiff was ’’satisfactory” which covered the 
period from 12-30-50, to 9-30-51 and this one was approved by the rating 
21 committee on April 28, 1952, with notice thereof to plaintiff dated May 8, 
1952. Plaintiff alleges that the last four spaces which are unmarked, 
under instructions from the Agency, had no application to him in his then 
position of Regional Director. (Plaintiff’s Exhibit 9, attached hereto and 
made a part hereof.) 

10. Plaintiff alleges that the Agency in its charges against him 
failed and neglected, as required by Section 14 of the Veterans Preference 
Act of 1944 as amended and the Regulations of the CSC to give him, ’’spe¬ 
cifically and in detail, the charges preferred against him and his separa¬ 
tion from his position was null and void. Plaintiff alleges that as to 
Charge 1, Specification (a) that it is a conclusion and lacks specificity 
and said Holbrook's own affidavit (Plaintiff’s Exhibit 10, attached hereto 
and made a part hereof.) establishes that plaintiff was, in fact, in contact 
with one of the parties on that morning. As to Charge 1, Specifications 
(b), (c) and (d), these are all conclusions and lack specificity. (Plaintiff 
hereinafter makes separate allegations as to Specifications (c) and (d). 

As to Charge 2, these are conclusions and recite only one instance to 
support said charge and this one upon pure speculation. As to Charge 3, 
Specification (a) and (b), plaintiff returned to his office late on August 18, 
1952 from vacation but on this date was the first occasion this subject was 
discussed with him, it being not too uncommon for him and others to report 
late for duty at intervals when previously required to preside at labor 
disputes long hours into the night and on holidays. As to Charge 3, Spe¬ 
cification (c), these are a series of conclusion and provide no specificity 
as required. The CSC in sustaining the Charges, well knowing said 
charges failed and neglected, as required by said Section 14, acted arbi¬ 
trarily and capriciously. 
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11. Plaintiff alleges that as to Charge 1, Specification (d) the 
Agency charges plaintiff with a most serious crime, a falsehood, when 
said Specification recited, "--that you (plaintiff) had no contact with the 
parties that day—", whereas said Holbrook’s own affidavit (Ex. 10) con¬ 
clusively establishes that plaintiff was, in fact, telling the truth. Plain- 

22 tiff alleges that when the Agency included this Specification (d) in said 
Charges, well knowing it was a grave error, and later when said Agency 
and more particularly the CSC failed and neglected to dismiss this most 
serious charge such joint actions constituted bias and prejudice and such 
joint actions were arbitrary and capricious. Plaintiff further alleges 
that he was denied a fair and impartial hearing upon said charges. 

12. Plaintiff alleges as to Charge 1, Specification (c) that he did 
at or about 3:15 PM on April 3, 1952, telephone said Holbrook and that 

the said Holbrook, without any knowledge or authority fronj him, instructed 
his Secretary, Miss Barrett, at his buzz signal on an extension telephone 
in her office, to intercept and record in stenographic notes! said telephone 
conversation which she did. Miss Barrett immediately following said 
conversations reduced her stenographic notes to a Memorandum. Later, 
on January 23, 1953, both said Holbrook (Ex. 10) and Miss Barrett (Plain¬ 
tiff's Exhibit 11, attached hereto and made a part hereof.) jmade affidavits, 
(Ex. 10-11) before one Rene Callec, an investigator of CSCf, in which they 
both admitted the interception as aforesaid and said affidavit of Miss Bar¬ 
rett recited the full text of the said telephone conversation^. Plaintiff 
alleges that he saw both of the said affidavits in his file at the CSC after 
the adverse decision of the Agency dated November 14, 19^2 but about a 
week before the Hearing in CSC on March 6, 1953, before the Trial Ex¬ 
aminer Welch of the office of the Chief Law Officer of CSCj, and plaintiff 
further alleges that both of the affidavits were later listed in the decision 
of the Chief Law Officer dated March 25, 1953. Said telephone conversa¬ 
tions were divulged indiscriminately. Plaintiff further alleges that the 
first knowledge he had that such intercepted and divulged telephone con¬ 
versations, as aforesaid, were unlawful and in violation of Section 605 of 
the Federal Communication Act was on or about April 7, 1954 when 
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plaintiff and his present Counsel examined said affidavits in his file in the 
main office of the CSC, and that no other person at any other time called 

23 it to his attention. Plaintiff alleges that said interception and divulgence 

of the said telephone conversation and its use and consideration as evidence 
by the Agency when such was in the Memorandum form and its use and 
consideration as evidence in all of the levels of the Administrative pro¬ 
ceedings up to and including the CSC were in violation of Section 605 of 
the Federal Communications Act and such contaminated the record and 
vitiated the proceedings. Plaintiff further alleges that in these circum¬ 
stances the decision of the CSC was arbitrary and capricious and plaintiff 
was denied a fair and impartial hearing in violation of the Fourth and Fifth 
Amendments to the Constitution. 

13. Plaintiff alleges as shown in this amended complaint that he 
was demoted on June 2, 1952, from a GS 14, salary $10, 200.00, to a GS 
13, salary $9360.00, but the alleged grounds of said demotion later be¬ 
came Charge 1 of the Charges dated September 10, 1952, to separate 
plaintiff from his position. Said demotion was effectuated by the Agency 
without any compliance with Section 14 which required ”-at least 30 days’ 
advance written notice-” and therein, ’’stating any and all reasons, spe¬ 
cifically and in detail, for any such proposed action--”. Said Agency had 
before it the evidence represented by the Barrett Memorandum and later 
the Agency and the CSC had before them the evidence represented by the 
affidavits of Miss Barrett and said Holbrook as described in Par. 12 of 
this amended complaint. Plaintiff alleges that both the Agency and the 
CSC ignored illegality of the evidence and that Holbrook’s affidavit had 
stated that plaintiff had been, in fact, in ’’contact with the parties that 
day-” notwithstanding the decision of CSC dated March 5, 1954 states, 
’’—that Mr. Daly did not exercise his right of appeal of the demotion 
action of June 2, 1952 within a reasonable time after receipt of the Agency 

i 

letter of August 5, 1952—” Said CSC well knew that the Agency was re¬ 
quired first to give the plaintiff, ”at least 30 days’ advance notice in 

24 writing-” and also in said notice, ’’stating any and all reasons, specifi¬ 
cally and in detail, for any such proposed action-”, yet the CSC holds 
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that plaintiff did not exercise his right of appeal of the demotion action 
within a reasonable time after receipt of the Agency’s letter of August 5, 
1952 which was 3 months and 3 days after the earliest date said Agency 
could have given plaintiff the required ’’notice” and ’’reasons” to effectuate 
his demotion on June 2, 1952 and the decision of CSC deliberately shifted 
the burden to act affirmatively to the plaintiff when it well knew that this 
affirmative burden rested solely upon the Agency. Said CSC in its deci¬ 
sion omits therefrom the fact that even the Agency letter df August 5, 1952 
failed to state ’’any reason” for the demotion so plaintiff h^d nothing even 
at that time to answer or appeal. Plaintiff further alleges j that the deci¬ 
sion of the CSC on said demotion, it having been incorporated as Charge 
1, which was sustained, with the evidence before CSC which disproved 
this Charge 1, was arbitrary and capricious and plaintiff v^as denied a 
fair and impartial hearing. Plaintiff further alleges that ijis removal 
upon the charges removed him from a position of GS 13, which he did not 
legally hold. 

14. Plaintiff alleges that the said Agency by advising plaintiff in the 

r 

Charges that, ”—it has been determined that you (Plaintiff) can no longer 
satisfactorily perform the duties of a Commissioner of Conciliation and 
should be separated from the Service”, and the date of thej discharge 
having been determined when the said Agency in the Charges stated that 
said separation would become ’’--effective thirty calendar Idays after the 
date of the receipt of this letter by you—”, without awaitiiig plaintiff’s 
answer to these charges, which he was, under said Section 14, as well as 
the basic of August 24, 1912, and the Regulations of CSC, j entitled to make 
to the charges, prejudged the case and the plaintiff’s separation, under 
these circumstances, was arbitrary, capricious and in flagrant violations 
of the aforesaid laws and regulations. Plaintiff was denied a fair and 
25 impartial hearing upon said charges. Plaintiff was deniedj due process of 
law under the Fifth Amendment to the Constitution. 

15. Plaintiff alleges that he was separated from his position, as 
aforesaid, on November 14, 1952 while he was then perfecting his various 
appeals under Section 14 of the Veterans Preference Act cjf 1944 as amended 
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and that it was not until March 31, 1954 (Ex. 4) that the CSC finally 
decided his case and that his removal from his position did not become 
final until March 31, 1954. Plaintiff alleges that his removal prior to 
March 31, 1954 was without authority of law. 

16. Plaintiff alleges that the final decision of the CSC, after having 
his case under advisement for about 11 months, was dated March 31, 
1954, but that his former Counsel on July 10, 1953, took his oath of office 

as Chief Judge of the Municipal Court for the District of Columbia. In 

i 

these circumstances, plaintiff was required to engage new Counsel and on 

i 

March 31, 1954, plaintiff requested a Rehearing before the CSC (Plaintiff’ 
Exhibit 7, attached hereto and made a part hereof) to enable him to have 

i 

the CSC pass upon the substantial and new questions of law raised herein, 
thus exhausting his administrative remedies. On April 2, 1954, the CSC 
denied plaintiff’s request for a Rehearing. (Plaintiff’s Exhibit 8, attached 
hereto and made a part hereof.) 

WHEREFORE, Plaintiff prays judgment as follows: 

1. That due process of this Court issue directing and commanding 
the said defendants, and each of them, to appear and answer this amended 
bill of complaint. 

2. That the defendants, and each of them, be required to produce 
all evidence upon which plaintiff’s removal, as a civil service employee, 
was predicated. 

3. That the Court find and declare that plaintiff should not have 
been separated from his position prior to the final decision of the CSC 
dated March 31, 1954. 

i 

26 4. That a declaratory judgment be entered in this cause, adjudi- 

i 

eating and declaring that the plaintiff’s separation from his position was 
illegal and unlawful, and setting aside and holding for naught any finding 
which the defendants or any of them made on the basis of the alleged 
separation charges against the plaintiff. 

5. That the Court, as a part of the declaratory judgment, order 
and direct the said defendants to forthwith restore or reinstate plaintiff 

i 

to his position as Commissioner of the Federal Mediation and Conciliation 
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Service, Washington, D. C., as a GS 14, salary $10,200. Op, as of the 

I 

date of his illegal and unlawful separation from his position^ as aforesaid, 
and awarding to the plaintiff all of the rights, benefits and privileges 
which may or might have accrued to him had not the plaintiff been illegally 
and unlawfully separated from Governmental employment, j 

6. That plaintiff have such other and further relief as to the Court 
may appear just and proper. 

/s/ John T, Daly 

* * * * * I * 

/s/ Rees B. Gillespie, 

Shoreham Building, 

Attorney for Plaintiff 

(CERTIFICATE OF SERVICE) 

27 [ Filed July 20, 1954] 

(Plaintiffs Exhibit No. 1) 

FEDERAL MEDIATION AND CONCILIATION SERVICE 

Washington 25, D. C. 

September 10, 1952 

CONFIDENTIAL 

Mr. John T. Daly 
2439 - 39th Place, N. W. 

Washington, D. C. 

Dear Commissioner Daly: 

This letter is an official notification that it is the intention of the 
Federal Mediation and Conciliation Service to separate yop for cause 
from the position of Commissioner of Conciliation, grade GS-13, effec¬ 
tive thirty calendar days after the date of receipt of this letter by you. 

This proposed adverse action is based on the following charges: 

1. Dereliction of duty, failure to service an assigned case, and 
giving false information to the Director of Region 3 at the time you were 
stationed in Philadelphia, Pennsylvania.. Specifically, it is alleged that: 

a. On the morning of April 3, 1952, you could not be located 

I 
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by the Regional Director when you were needed to service the Food Fair 
- A & P Stores situation which had been assigned to you. 

b. At 1:30 P. M. that day, you falsely informed your Regional 
Director by telephone that you were meeting with the parties involved in 
the Food Fair situation. 

c. At 3:15 P.M. that day, you telephoned your Regional 
Director and falsely informed him you were meeting with representative 
Mullin of the A & P Stores. 

d. When you personally reported to your Regional Director 
at 5:30 P. M. that day, you compounded your falsification by alleging that 
you informed him only that you were ”in contact” with the parties; upon 
presentation of proof that you had no contact with the parties that day, 
you could not explain your actions for that day. 

2. You have a habit of intemperance that has seriously interfered 
with your work performance as a representative of the Service. Specifi¬ 
cally, it is alleged that despite the fact that the Associate Director dis¬ 
cussed this aspect of your conduct fully with you on April 9, 1952, and 
despite your promises to improve your conduct, on August 26, 1952 while 
on duty in New York City, the Director of Region 2, at 2:30 P.M., found 
you slumped over your desk, awakened you, and found you apparently 
under the influence of intoxicants and in no condition to work. 

3. While assigned to New York City, you disregarded instructions, 
were arbitrarily unavailable for assignments, and disregarded the case 
reporting practices of the Service. Specifically, it is alleged that: 

a. On many Monday mornings, and particularly on Monday, 
August 18, 1952, you had not previously reported your whereabouts to the 
Regional Director and were not available to service a case previously 
assigned you. 

b. Despite the fact that upon your arrival in the office on 
Monday, August 18, 1952 at 12:30 P. M., the Regional Director informed 
you that your habit of taking the morning train from your home in Washing¬ 
ton, D. C. and arriving tardy in the office was not acceptable and should 
be stopped, you disregarded his instructions and on the following Monday, 
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August 25, 1952, you reported for duty at 12:30 P.M. 

c. The omissions in such reports as you made knd your de¬ 
lays in reporting dispute cases were in disregard of Service policy and 
procedure, and you were so informed by the Director of Region 2 on 
August 18, 1952. 

As a result of your misconduct and failure to perform satisfactorily 
the duties of your office while stationed in Philadelphia, Pennsylvania, 
you were placed on probation and transferred to New York City. It is 
apparent that you have failed to comply with the terms appljcable to your 
service during the probationary period and, therefore, it has been deter¬ 
mined that you can no longer satisfactorily perform the 
missioner of Conciliation and should be separated from the! Service. 

This proposed adverse action is in accordance with the provisions 
of Section 14 of the Veterans Preference Act of 1944. You will be afforded 
a period of time, not to exceed fifteen calendar days after ^he date of 
receipt of this letter by you, in which to answer these charges and to sub¬ 
mit any supporting affidavits or evidence you wish. Your answer should 
be in writing and should be submitted in duplicate to: 

Mr. L. E. Eady, Director 
Administrative Management 
Federal Mediation and Conciliation Service 
Department of Labor Building, Room 3413 
Washington 25, D. C. 

Should your answers to these charges be deemed not satisfactory 
by the Service, or should you fail to reply in writing to th^se charges, 
the adverse action outlined in the first paragraph of this lejtter will be 
carried out and you will be separated. 

Effective as of today, your official duty station is being changed 
from New York, New York to Washington, D. C. where ypu will be 
attached to the Office of the Associate Director of the Service for report¬ 
ing purposes only. During this period of advance notice of our contem¬ 
plated action, you will be retained in duty status on annual leave. 

Our notice of final decision, if adverse, will inform you of any fur¬ 
ther appeal rights you may have under the Grievance Procedure of the 
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es of a Com- 
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Service or under the provisions of the Veterans Preference Act of 1944. 

You are requested to acknowledge receipt of this letter. 

Very truly yours, 

/s/ L. E. Eady 
L. E. Eady 
Director 

Administrative Management 


29 [ Filed July 20, 1954] 

(Plaintiff’s Exhibit No. 2) 

2434 - 39th Place, N. W. 
Washington, D. C. 

October 25, 1952 

Mr. L. E. Eady, Director 
Administrative Management 
Federal Mediation and Conciliation Service 
Department of Labor Building, Boom 3413 
Washington 25, D. C. 

Dear Mr. Eady: 

Your letter dated September 10, 1952 containing certain alleged 

i 

charges against me has been received. Also your letter dated September 
29, 1952 advising that the Service has made an adverse decision in my 
case. Further, I wish to acknowledge your letter dated October 10, 1952 
advising that any additional information in my case is to be submitted by 
October 27, 1952 and advising that the proposed date of separation is ex¬ 
tended to November 14, 1952. 

The reason for my delay in answering your correspondence is due 
to my present illness. I am under the care of Dr. E. Stuart Lyddane, 
3066 Que Street, N. W. You were so advised by Leonard P. Walsh on 
October 7, 1952 and I believe he forwarded a memorandum from the doc¬ 
tor advising that I was under his care. I also submit an additional mem¬ 
orandum dated October 23, 1952 advising that I am still under the care of 
Dr. Lyddane. 

As you are aware from my record, I have been in the Federal 
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Mediation and Conciliation Service for a period of approximately 14 years. 
During the latter part of 1951 and 1952 I have had a great mjany personal 
happenings which were outside of my work and were purely personal in 
nature. These events caused great worry, strain and anxiety to build up 
over a period of time. For your information they pertain t<j> a long and 
serious illness of my mother with a resulting financial strain. My mother 
has passed away. 

My wife’s mother, Mrs. Elizabeth Barnette, resided but a half a 
block from our home, her home being at 3916 Benton Street, N. W. Mrs. 
Barnette suffered a stroke and had a serious heart condition which con¬ 
fined her to her bed for approximately a two year period. Naturally, my 
family was very close to the situation and the majority of decisions re¬ 
garding finances, etc., were made by me. The fact that Mrs. Barnette 
was in poor health over a long period of time was one of thb main reasons 
why my wife was not with me in my assignments out of the (City of Wash¬ 
ington. Mrs. Barnette also passed away and there are butja few remain¬ 
ing details to attend to so far as her estate is concerned. | 


The charges filed in this matter are serious in their nature, but I 
do feel that written down in a cold manner accentuates theiir seriousness 

I 

and I do feel that with a presentation of extenuating circum|stances that it 
explains to a great extent my mental and physical condition resulting from 
my situation and undoubtedly reflected on my efficiency during this period 


of time. 

I am under the care of Dr. Lyddane and he has given me a complete 

I 

physical examination. He has not as yet given me a complete report but 
when same is written it will be forwarded to you immediatjely. 

In conclusion I request that the Service review the proposed decision 
in this case and that I be reassigned for work in the Service and placed on 
sick leave status until I am released by my physician. 

Respectfully submitted, 

John T. Daly 
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(Plaintiff’s Exhibit No. 3) 

FEDERAL MEDIATION AND CONCILIATION SERVICE 

Washington 25, D. C. 

November 14, 1952 

Registered 

Return Receipt Requested 

Confidential 

Mr. John T. Daly 
2434 - 39th Place, N. W. 

Washington, D. C. 

Dear Mr. Daly: 

This will acknowledge receipt of your letter of October 25, 1952, 
in answer to the charges preferred against you in our letter of September 
10, 1952, as amended by our second letter dated October 10, 1952. 

The answers and evidence you have submitted in reply to the charges 
have been fully considered and do not warrant your retention in the Serv¬ 
ice. Based on the charges furnished you September 10, 1952, you will 
be separated from your position as Commissioner of Conciliation, GS-13, 
effective as of the close of business Friday, November 14, 1952. 

Your credentials, travel identification card and other government 
property may be mailed directly to this office or delivered to me person¬ 
ally. Your final salary check and lump sum payment will be withheld 
pending receipt of the items officially charged to you. 

This is an adverse decision taken in accordance with the procedural 
requirements of Section 14 of the Veterans Preference Act. You have the 
right to appeal this adverse decision to the U. S. Civil Service Commis¬ 
sion not later than 10 days after the effective date of the action, November 
14, 1952. Your appeal, if any, should be addressed to: 

Chief Law Officer 

U. S. Civil Service Commission 

Washington 25, D. C. 

Very truly yours, 

/s/ L. E. Eady 

L. E. Eady, Director 
Administrative Management 
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31 [Filed July 20, 1954J 
(Plaintiff’s Exhibit No. 4) 

DISTRICT OF COLUMBIA ) 

cc 

CITY OF WASHINGTON ) 

Before me, W. Peters Hepburn, Jr., Investigator of the U. S. 

Civil Service Commission, duly authorized to administer o^th, personally 
appears John T. Daly of 2439 39th Place, N. W., Washington, D. C. who 
deposes and says: 

Relative to charges contained in letter of September 10, 1952 from 
L. E. Eady, Director, Administrative Management, Federal Mediation 
and Conciliation Service, to me, I deny Charge 1 alleging that I could not 
be located on April 3, 1952 when I was needed to service the Food Fair 
A&P Stores, a situation which had been assigned me. I was available in 
my room at the Adelphia Hotel on that date. 

I deny that I informed the Regional Director by telephone that I was 
meeting with the parties involved in the Food Fair situatioh. I did not 
say that I was meeting with them at that particular time, t have no rec- 

i 

ollection of informing the Regional Director of that. 

I deny that at 3:15 p.m. on that day I telephoned the (Regional Director 
and informed him I was meeting with Representative Mullein of the A&P 
Stores. | 

My indications to the Regional Director at 5:30 p.m., and my actions 
previously that day were only toward the fact that I had been in contact 
with the parties and was awaiting the proper time which wis not that day 
in my opinion. There has always been a certain amount of discretion as 
to the proper time for such meetings. My actions were that I was there 
and available and in contact with the situation. It was in a waiting status 
waiting for the parties to get together. 

I deny the allegation in Paragraph 2. I was not under the influence 
of intoxicants August 26, 1952, and I was in condition to v(ork. 

In regard to the charges of Paragraph 3, I wish to state that I was 
never arbitrarily unavailable for assignments. I reported to my office in 
New York every day. 
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We were required to work a 9 to 5:30 day, but our hours varied 
and many times we were required to work at night and over week ends. 
The practice of reporting late to work was not new. 

I believe I had been on vacation from August 4, 1952 to August 18, 
1952 and believe I returned to the office from vacation on August 18th. 

The Regional Director was familiar with the fact that I was on leave, and 
I was available on August 18 to service cases previously assigned to me. 

It is possible that I did not get into the office until 12:30. I had been at 
the shore and had to have a change of clothing for the following two weeks 
work in the office in New York, and I had to obtain these from my home 
in Washington, D. C. 

On August 18, 1952 the Regional Director and I did discuss the 
subject of office hours and the situation where we worked odd hours. On 
August 25, 1952, I arrived in the office at 12:30. I had no intention of 
disregarding the Regional Director’s instructions. It was an unintentional 
violation of his instructions. 

32 The charge that I delayed reporting dispute cases and that there 

i 

were omissions in my reports is a general charge, and I deny same in its 
entirety. I made my reports as the situations arose. I do not recall any 
discussions with the Regional Director on this account in our conversation 
of August 18, 1952. The records speak for themselves. 

Since the allegations in the letter of charges are denied by me, with 
the single exception of one unintentional tardiness, I believe the action 
taken in separating me from the service is not warranted. I have been in 
the service for approximately 14 years, during which time I held the posi¬ 
tion of Regional Director and other responsible positions. I feel that my 
record of service will speak for itself. 

I deny that I have been intemperate or that my work has not been 
satisfactory and I desire that a full investigation be made of the charges 
brought. 

I was reduced in grade in January, 1952 and again in June, 1952. 

I did not appeal these reductions as I was not informed that I had such 
right until after the time limit had expired. 
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On or about October 7, 1952 the Washington Office was officially 
advised of my illness by letter from Leonard P. Walsh in which he enclosed 
a medical statement from Dr. E. Stuart Lyddane. It is my further thought 
that I requested and signed a request for sick leave on or aliout October 
5, 1952. | 

On October 25, 1952 I wrote Mr. L. E. Eady, Director, requesting 
that I be given sick leave status to continue until such time ^s I was re¬ 
leased by Dr. Lyddane. This requested action was denied.' 

I request a personal hearing. 

I 

I have read the above statement in two pages, all of v^hich is true 
and correct to the best of my knowledge and belief. 

Signed John T. Daly 

Subscribed and sworn to before 
me at Washington, D. C. this 
24th day of December, 1952. 

/s/ W. Peters Hepburn, Jr. 

Investigator, U. S. Civil Service 
Commission. 


33 [ Filed July 20, 1954] 

(Plaintiff’s Exhibits Nos. 5 and 6) 

_ I 

United States Civil Service Commission 
Washington 25, D. C. 

File BAR:fTGC:mfj 

March 5, 1954 

Mr. Leonard P. Walsh 

Attorney at Law 

910 Seventeenth Street, N. W. 

Washington, D. C. 

Dear Mr. Walsh: 

Reference is made to your appeal in behalf of Mr. jjohn T. Daly 
from the decision of the Board of Appeals and Review in sustaining, under 
Section 14 of the Veterans’ Preference Act, the decision bf the Chief Law 
Officer, relative to Mr. Daly’s demotion on June 2, 1952 and his removal 

I 
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We were required to work a 9 to 5:30 day, but our hours varied 
and many times we were required to work at night and over week ends. 
The practice of reporting late to work was not new. 

I believe I had been on vacation from August 4, 1952 to August 18, 
1952 and believe I returned to the office from vacation on August 18th. 

The Regional Director was familiar with the fact that I was on leave, and 
I was available on August 18 to service cases previously assigned to me. 

It is possible that I did not get into the office until 12:30. I had been at 
the shore and had to have a change of clothing for the following two weeks 
work in the office in New York, and I had to obtain these from my home 
in Washington, D. C. 

On August 18, 1952 the Regional Director and I did discuss the 
subject of office hours and the situation where we worked odd hours. On 
August 25, 1952, I arrived in the office at 12:30. I had no intention of 
disregarding the Regional Director’s instructions. It was an unintentional 
violation of his instructions. 

The charge that I delayed reporting dispute cases and that there 
were omissions in my reports is a general charge, and I deny same in its 
entirety. I made my reports as the situations arose. I do not recall any 
discussions with the Regional Director on this account in our conversation 
of August 18, 1952. The records speak for themselves. 

Since the allegations in the letter of charges are denied by me, with 
the single exception of one unintentional tardiness, I believe the action 
taken in separating me from the service is not warranted. I have been in 

i 

the service for approximately 14 years, during which time I held the posi¬ 
tion of Regional Director and other responsible positions. I feel that my 
record of service will speak for itself. 

I deny that I have been intemperate or that my work has not been 
satisfactory and I desire that a full investigation be made of the charges 
brought. 

I was reduced in grade in January, 1952 and again in June, 1952. 

I did not appeal these reductions as I was not informed that I had such 
right until after the time limit had expired. 
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On or about October 7, 1952 the Washington Office was officially 

I 

advised of my illness by letter from Leonard P. Walsh in which he enclosed 
a medical statement from Dr. E. Stuart Lyddane. It is my further thought 
that I requested and signed a request for sick leave on or atyout October 
5, 1952. I 

On October 25, 1952 I wrote Mr. L. E. Eady, Directbr, requesting 

I 

that I be given sick leave status to continue until such time hs I was re¬ 
leased by Dr. Lyddane. This requested action was denied. 

I request a personal hearing. 

I have read the above statement in two pages, all of yrhich is true 
and correct to the best of my knowledge and belief. 

Signed John T. Daiy 

Subscribed and sworn to before 
me at Washington, D. C. this 
24th day of December, 1952. 

/s/ W. Peters Hepburn, Jr. 

Investigator, U. S. Civil Service 
Commission. 


33 [ Filed July 20, 1954] 

(Plaintiff’s Exhibits Nos. 5 and 6) 

United States Civil Service Commission 
Washington 25, D. C. 

File BAR:JGC:mfj 

I 

March 5, 1954 

Mr. Leonard P. Walsh 

Attorney at Law 

910 Seventeenth Street, N. W. 

Washington, D. C. 

Dear Mr. Walsh: 

Reference is made to your appeal in behalf of Mr. John T. Daly 
from the decision of the Board of Appeals and Review in sustaining, under 
Section 14 of the Veterans’ Preference Act, the decision <^f the Chief Law 
Officer, relative to Mr. Daly’s demotion on June 2, 1952 and his removal 
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effective November 14, 1952. 

The Commissioners, after careful consideration of your represen¬ 
tations and all information developed in connection with the case, have 
determined that Mr. Daly’s removal from the position of Commissioner 
of Conciliation, grade GS-13, by the Federal Mediation and Conciliation 
Service, effective November 14, 1952 was warranted, and that Mr. Daly 
did not exercise his right of appeal of the demotion action of June 2, 1952 
within a reasonable time after receipt of the agency letter of August 5, 
1952. Accordingly, the decision of the Board of Appeals and Review is 
affirmed. 

By direction of the Commission: 

Sincerely yours, 

/s/ John E. Blann 

John E. Blann, Chairman 
Board of Appeals and Review 


United States Civil Service Commission 
Washington 25, D. C. 

File BAR:JGC:NM 

March 5, 1954 

Mr. Leonard P. Walsh 

Attorney at Law 

910 Seventeenth Street, N. W. 

Washington, D. C. 

Dear Mr. Walsh: 

Reference is made to your appeal in behalf of Mr. John T. Daly 
from the decision of the Chief Law Officer in sustaining, under Section 
14 of the Veterans’ Preference Act, the action of the Federal Mediation 
and Conciliation Service in removing Mr. Daly from the position of Com¬ 
missioner of Conciliation, grade GS-13, and also holding that his prior 
demotion effective June 2, 1952 was not appealable. 

The Commissioners, after careful consideration of your represen- 
34 tations and all information developed in connection with the case, have 
determined that Mr. Daly’s removal from the position of Commissioner 


19 


of Conciliation, grade GS-13, by the Federal Mediation and Conciliation 
Service, effective November 14, 1952 was warranted, and that Mr. Daly 

did not exercise his right of appeal of the demotion action of June 2, 1952 

i 

within a reasonable time after receipt of the agency letter of August 5, 

1952. Accordingly, the decision of the Chief Law Officer ii affirmed. 

By direction of the Commission: 

Sincerely yours, 

/s/ John E. Blann 

John E. Blann, Chairman 


Board of Appeals 

CORRECTED COPY (March 31, 1954) 

JEB 3/31/54 


and Review 


35 [ Filed July 20, 1954] 

(Plaintiff’s Exhibit No. 7) [ 

March 31, 1954 

i 

Mr. John E. Blann, Chairman 

Board of Appeals and Review FILE: BAR:JGC:mfj 

U. S. Civil Service Commission 

Washington, D. C. REQUEST FOR REHEARING 

I " 

Dear Mr. Blann: 

I am in receipt of your letter of March 5, 1954, in which you inform 
me that the Commission has sustained the decision of the poard of Appeals, 
and Review on my demotion of June 2, 1952 and subsequent removal on 
November 14, 1952 upon charges dated September 10, 19^2. However, 
on March 11, 1954, I accompanied Mr. Gillespie to the Commission 
where he saw Mr. Clements for the purpose of obtaining a copy of the de¬ 
cision of the Board of Appeals and Review. Mr. Gillespie informs me 
that Mr. Clements suggested to him that he confer with ycju on this topic. 
Mr. Gillespie further informs me that you examined your letter to me of 

I 

March 5, 1954 and thereupon told him that the reference in your letter to 
such a decision was an inadvertence and that no decision had been made 
by the Board in my case. Also, that you informed Mr. Gillespie that you 
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would direct a letter to Mr. Walsh to that effect. I am informed that 
Judge Walsh’s former office has not received such a letter. I do not 
intend these recitations as critical of you or your office but we rather 
expected to have the letter. 

Actually, prior to your letter of March 10, 1954, I had conferred 
with a close lawyer friend of mine who had Mr. Walsh’s file for several 
days. He concluded that he should not appear in my case essentially by 
reason of his view that this field of practice was unfamiliar to him. I 
am enclosing a letter designating Counsel which is self-explanatory. 

Mr. Gillespie informs me, after many long conferences, that, in 
his opinion, my case presents several substantial questions of law and 
these, in effect, based upon procedural defects in my demotion and sub¬ 
sequent removal. As far as we have been able to determine some of them 
have not been decided by our Courts and may not likely have arisen before 
the Commission. As you know, I am required to exhaust my administra¬ 
tive remedies before I can raise them before the Court. You are doubt¬ 
less familiar with the Ward case in our Court of Appeals, No. 11537, 
where Judge Bazelon reversed and remanded the case for the ’’adminis¬ 
trative determination of the issue involved in the first instance. ” 

I would deeply appreciate your consideration of this request for a 
rehearing. 

Respectfully yours, 

/s/ John T. Daly 


36 [ Filed July 20, 1954] 

(Plaintiff’s Exhibit No. 8) 

United States Civil Service Commission 
Washington 25, D. C. 

April 2, 1954 


FILE: BAR:JGC:NM 
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Mr. Rees B. Gillespie 
Shoreham Building 
Washington, D. C. 

Dear Mr. Gillespie: 

Pursuant to instructions received from Mr. John T. 
have been designated as his attorney, succeeding Leonard If. Walsh, 
Esquire, we are placing in your hands a corrected copy of our letter of 
March 5 addressed to Mr. Walsh in connection with Mr. Daly’s case. 

You will note that the decision in Mr. Daly’s case is tbe result of 
an appeal to the Commissioners and is issued ”by direction! of the Com- 

i 

mission. ” This decision exhausts Mr. Daly’s administrative remedies. 

Sincerely yours, 

/s/ John E. Blann 

John E. Blann, Chairman 
Board of Appeals and Review 

Enclosure 1823 


37 [ Filed July 20, 1954] 

(Plaintiff’s Exhibit No. 9) 

FMCS Form A P-17 
(December 1950) 


Daly that you 


FEDERAL MEDIATION AND CONCILIATION SERVICE 
Report of Performance Rating 

Name Daly, John T. Period of Rating 12-30-50-9-30-51 
Position Title Regional Director Grade GS-15 Official 

Station Philadelphia, Pa. 

Instructions to Rating Officials : 

Read carefully instructions and procedure pertaining to Perform- 

■ 

ance Ratings. 

Refer to FMCS Form A P-18 (Report of Interim Revijew) and enter 
for each Task one of the Rating Symbols described below:! 

Rating Symbols : 

O - Outstanding 
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To be accorded only when all aspects of performance on the 
Task not only exceeds normal requirements but are so outstanding as to 
deserve special commendation. 

S - Satisfactory 

To be given when performance meets minimum requirements 
but does not deserve special recognition. 

U - Unsatisfactory 

To be given when performance does not meet minimum 
requirements. 

Tasks: m H£] FV !~X] fTJ HI 7 /~S7 /“57 / 10/ 

/s_/ /s_/ /s J jsj /§_/ /§_/ /_/ /_/ /_/ / / 

For Use by Rating Official For Use by Performance Rating Committee 

Adjective Rating Satisfactory Committee Approval Date Apr 28 1952 
(See instruction on reverse) 

Signature of Signature of 

Rating Officer /s/ J. W. Green Committee Chairman /s/ John E. Dietz 
Title of 

Rating Officer Associate Director Title_ 

Date of Rating 1-11-52 _Date of Notice to 

Employee May 8 1952 

Appeal may be made from this rating within thirty days (See Field Mem¬ 
orandum 186) 


Employee Copy 


38 [ Filed July 20, 1954] 

(Plaintiff’s Exhibit No. 10) 


EXCERPTS-HOLBROOK AFFIDAVIT 
”At approximately 3:15 PM Commissioner Daly called the Regional 
office, and at my request, Miss Mary Barrett, my Secretary, took notes 
of the conversation on a telephone extension in her office. ”! 


”1 then called the office of Mr. Poole, Vice President of the Amal¬ 
gamated Meat Cutters Union, AFL. Miss Witcombe, Mr. Boole’s Sec- 
retary, informed me that Mr. Poole was at that time meeting in his office 
with the negotiating committee of the union involving the Food Fair Com¬ 
pany situation and that Commissioner Daly was not with them. Miss 
Witcombe informed me that Commissioner Daly had called that morning 
for Mr. Poole who was unavailable and that Commissioner Daly said he 
would call back at noon but that he had not done so. I then balled Mr. 
Jules Schwartz, Labor Relations Director for the Food Fail: Company 


who informed me that Commissioner Daly had been in touc 
telephone that afternoon and inquired as to the status of the 
but had made no plans with them for any meeting. 


i with him by 
ir negotiations 


ft 


39 [ Filed July 20, 1954] 

(Plaintiff’s Exhibit No. 11) 

EXCERPTS-BARRETT AFFIDAVIT 
”On April the 3rd, 1952, at approximately 3:15 PM, Mr. Holbrook 
buzzed my office once, which was the signal to use the extension phone 
in order to record a telephone conversation. At the signal, I picked up 

the receiver of the extension phone and started taking notes. The con- 

i 

versation was between Commissioner Daly and Mr. Holbrook. ” 

* i 
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"Attached is a copy of the memorandum for the record submitted to 
Mr. Holbrook which was prepared by me from my stenographic notes 
immediately following the telephone conversation. This memorandum 
for the record is dated April 3, 1952, the original of which is maintained 
in our regional confidential file. 

”1 have read the foregoing statement consisting of this and one other 
page. I fully understand this statement and same is true and correct to 
the best of my knowledge and belief, and is made of my own free will 
without threat, promise or inducement, I have been given an opportunity 
to make corrections. I am aware that this statement is not given in con¬ 
fidence but may be used at the discretion of the Civil Service Commission." 


40 [ Filed July 27, 1954] 

JOHN T. DALY, ) 

Plaintiff, ) 

v. ) Civil Action No. 1897-54 

WHITELY P. McCOY, Director ) 

Federal Mediation & Conciliation ) 

Service, et al., ) 

Defendants ) 

ANSWER TO AMENDED COMPLAINT 
First Defense 

The complaint fails to state a claim upon which relief may be 
granted. 

Second Defense 

Answering specifically the numbered paragraphs of the complaint, 
defendants aver: 

1. Defendants are not required to answer the allegations contained 
in paragraph 1 of the amended complaint. 

2. Defendants admit the allegations contained in the first three 

i 

sentences of paragraph 2 of the amended complaint. Each and every other 
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allegation contained in paragraph 2 is denied. 

3., 4, 5, 6, 7, and 8. Admitted. 

9. Defendants admit the appointment of plaintiff as a Commissioner 
of Conciliation at or about the time alleged but deny the regaining allega¬ 
tions contained in the first sentence of paragraph 9 of the amended com¬ 
plaint. Defendants admit the allegations contained in the second sentence 
of paragraph 9 of the amended complaint. Defendants are frithout knowl¬ 
edge or information sufficient to form a belief as to the truth of the allega- 

41 tions contained in the third sentence of paragraph 9 of the amended com- 
plaint. Further answering, defendants state that a letter dated September 
29, 1952 (Defendants* Exhibit No. 1, attached hereto and made a part 
hereof), addressed to plaintiff from the Chief Law Officer, Civil Service 
Commission, informed plaintiff that because he had not answered the 
charges against him an adverse decision had been reached and that plain¬ 
tiff would be separated from his position effective October 10, 1952. 
Thereafter on October 10, 1952, a second letter (Defendants' Exhibit 2, 
attached hereto and made a part hereof), addressed to plaintiff from the 
Civil Service Commission informed plaintiff that because df representa¬ 
tions made by plaintiff’s attorney to the Civil Service Commission, the 
time within which plaintiff might reply to the charges made against him 

I 

was enlarged and also the date of proposed separation froiji duty was ex¬ 
tended. 

Defendants admit that plaintiff was refused reinstatement; that 
plaintiff's separation was affirmed on March 25, 1953; that plaintiff ap¬ 
pealed said decision; that the decision of the Chief Law Ofjicer was af¬ 
firmed; that a request for rehearing was filed and denied; 'that plaintiff 

I 

was separated from the position on November 14, 1952. The remaining 
allegations contained in paragraph 9 are immaterial and do not, therefore, 
require answer, but if answer be required then each and every allegation 
is denied. 

i 

10. Defendants deny each and every allegation contained in para¬ 
graph 10 of the amended complaint, and further answering, defendants 
aver that the plaintiff was properly discharged and that the procedures 
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required by statute and regulation were fully complied with. 

11. Defendants deny each and every allegation contained in para¬ 
graph 11 of the amended complaint. 

12. Defendants aver that the allegations contained in paragraph 12 
of the amended complaint are immaterial and, therefore, do not require 
answer, but if answer be required defendants deny the allegations con¬ 
tained therein. 

i 

13. Defendants aver that the allegations contained in paragraph 13 
of the amended complaint are immaterial and do not, therefore, require 
answer, but if answer be required defendants deny the allegations con¬ 
tained therein. 

14. Defendants aver that the allegations contained in paragraph 14 
of the amended complaint state conclusions of law and do not, therefore, 
require answer, but if answer be required defendants deny the allegations 
contained therein. 

15. Defendants aver that the allegations contained in paragraph 15 
of the amended complaint state conclusions of law, and do not, therefore, 
require answer, but if answer be required, defendants deny the allegations 
contained therein, except defendants admit that plaintiff was separated 
from his position on November 14, 1952. 

16. Defendants aver the allegations contained in paragraph 16 of 
the amended complaint are immaterial and do not, therefore, require 
answer, but if answer be required defendants deny the allegations con¬ 
tained therein. 

WHEREFORE, defendants having fully answered the allegations 
contained in the complaint, demand judgment together with the costs of 
this suit. 

/s/ Leo A. Rover 

United States Attorney 

/s/ Oliver Gasch 

Assistant United States Attorney 

/s/ Frank H. Strickler 

Assistant United States Attorney 

/s/ Joseph A. Rafferty, Jr. 

Assistant United States Attorney 


43 (CERTIFICATE OF SERVICE) 
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44 [ Filed July 27, 1954] 

(Defendants’ Exhibit No. 1) 

September 29, 1952 

CONFIDENTIAL 

Mr. John T. Daly 
2439 - 39th Place, N. W. 

Washington, D. C. 

Dear Commissioner Daly: 

This refers to our letter of September 10, 1952 which advised 

you that the Service was proposing to take adverse action in your case 

I 

by separating you from the Service, which provided you in detail with the 
specific charges against you, and which offered you an opportunity to 
reply to the charges not later than fifteen days after receipt of our letter. 

No reply to our letter of charges has been received from you. This 
is an official notice of our adverse decision in your case, feased on the 
charges furnished you September 10, 1952, you will be separated from 
your position as Commissioner of Conciliation, GS-13, effective as of 
the close of business Friday, October 10, 1952. 

You have the right to appeal this adverse decision to bie United 
States Civil Service Commission not later than ten days after the effective 
date of the action, October 10, 1952. Your appeal, if any, should be 
addressed to: 


Chief Law Officer 

United States Civil Service Commission 
Washington 25, D. C. 


Very truly yours, 

L. E. Eady 
Director 
Administrative Management 
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45 [ Filed July 27, 1954] 

(Defendants’ Exhibit No. 2) 

October 10, 1952 

Registered - 

Return Receipt Requested 

Confidential 

Mr. John T. Daly 
2434 - 39th Place, N. W. 

Washington, D. C. 

Dear Mr. Daly: 

This refers to our letter of September 29, 1952, advising you that 
the Service had made an adverse decision in your case and did intend to 
separate you as of close of business today, October 10, 1952, because of 
the charges delivered to you September 10, 1952. 

On the basis of representations made to us by your attorney, 

Leonard P. Walsh, we are extending the proposed date of separation and 
are officially informing you that you will be terminated from the position 
of Commissioner of Conciliation, GS-13, as of close of business November 
14, 1952. During the intervening time, you will be maintained on the rolls 
in duty status on annual leave. 

We shall be glad to consider any additional information you may 
desire to submit to us provided that such information is received no later 
than Monday, October 27, 1952. 

Very truly yours, 

L. E. Eady, Director 
Administrative Management 

Copy to Mr. L. P. Walsh 
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46 [ Filed January 29, 1955] 

JOHN T. DALY, ) 

Plaintiff ) 

vs. ) Civil Action No. 1^97-54 

WHITELY P. McCOY, et al., ) 

Defendants ) 

PLAINTIFFS MOTION FOR SUMMARY JUDGMENT 
Pursuant to Rule 56 of this Court, plaintiff moves thej Court to 
enter summary judgment for the plaintiff for the relief demanded in his 
Amended Complaint for Declaratory Judgment and Affirmative Relief on 
Lie ground that there is no genuine issue as to any materialj fact in this 
cause of action and that the plaintiff is entitled to judgment, as a matter 
of law, as apparent from the pleadings, Affidavits, Exhibit^ and Brief in 
support of this motion attached hereto and made a part hereof. 

/s/ Rees B. Gillespid, 

Attorney for plaintiff, 

Shoreham Building, 

Washington, D. Q. 


47 [ Filed January 29, 1955] 

(Plaintiff’s Exhibit No. 11A) 

JOHN T. DALY, ) 

Plaintiff ) 

vs ) Civil Action No. 1897-54 

WHITELY P. McCOY, et al., ) 

I 

Defendants ) 

AFFIDAVIT OF MISS MARY M. BARRETT 

State of Pennsylvania ) 

County of Philadelphia ) ss: 

I, Mary M. Barrett, being duly sworn, make the following state¬ 
ment in answer to questions submitted by Rene Callec, Investigator, 




U. S. Civil Service Commission, Third Civil Service Region, in connec¬ 
tion with the appeal of John T. Daly from separation as Commissioner of 
Conciliation, Grade GS 13, Federal Mediation and Conciliation Service: 

On April 3, 1952, I was employed by the Federal Mediation and 
Conciliation Service as Secretary to Mr. Paul S. Holbrook, Regional 
Director, Region 3, Philadelphia, Pa. Mr. Holbrook was my immediate 
Supervisor and I was acquainted with Commissioner John Daly. 

On April 3, 1952, at approximately 3:15 PM, Mr. Holbrook buzzed 
my office once, which was the signal to use the extension in order to re¬ 
cord a telephone conversation. At the signal, I picked up the receiver of 
the extension phone and started taking notes. The conversation was be¬ 
tween Commissioner Daly and Mr. Holbrook. 

Mr. Holbrook asked Commissioner Daly if he had done anything on 
the Food Fair situation. Commissioner Daly replied that he hadn't done 
anything except check with Jules Schwartz. Mr. Holbrook informed Com¬ 
missioner Daly that Mr. Shapiro, attorney for the Food Fair had called 
that morning and inquired as to whether a meeting had been set up by the 
Federal Mediation Service. Commissioner Daly told Mr. Holbrook that 
the situation was a serious and complicated one but that it would work 
itself out—that we shouldn’t become too enthusiastic about it. Mr. Hol¬ 
brook asked, "Suppose it goes on strike?" Mr. Daly replied "Suppose 
the Food Fair does go down?". "But", Mr. Holbrook said, "you have an 
assignment on this situation." 

Mr. Daly continued by saying that he was meeting with Mr. Mullin 
of the A & P. Mr. i Holbrook asked Commissioner Daly where he was 
calling from—what was the number of the phone he was using. Commis¬ 
sioner Daly gave the phone number as Rittenhouse 6-3000. 

Mr. Holbrook asked, "Is this a separate meeting?". Mr. Daly re¬ 
plied "Yes-with the A & P". Mr. Holbrook continued, "What are they 
going to do about the 40 hour week. " Mr. Daly replied, "It may be money 
or it may be a reduction in hours". 

Mr. Holbrook told Commissioner Daly that he (Mr. Daly) was going 
to have to call Mr. Shapiro and discuss the matter with him. Commissioner 
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Daly replied, "It won’t go into a strike, Paul, you've got to Wait and see 
how the thing develops." Mr. Holbrook continued, "But we can’t wait. 
They’ve asked for help and we've got to give it to them." Mp. Daly re¬ 
plied, "All right, We’ll set up a meeting. ’’ 

48 Miss Barrett’s affidavit continued: 

Attached is a copy of the Memorandum for the Record submitted to 
Mr. Holbrook which was prepared by me from my stenographic notes 
immediately following the telephone conversation. This Meimorandum 
for the Record is dated April 3, 1952, the original of which is maintained 
in our Regional Confidential File. 

I have read the foregoing statement consisting of this and one other 
page. I fully understand said statement and same is true and correct to 
the best of my knowledge and belief, and is made of my own free will 
without threat, promise or inducement. I have been given in opportunity 

i 

to make corrections. I am aware that this statement is not! given in con¬ 
fidence but may be used at the discretion of the Civil Service Commission. 

(Signed) Mary M. Barrett 

Subscribed and sworn to 
before me this 23rd day 
of January, 1953, 

/s/ Rene Callec, 

Investigator, US CSC 

(Exhibit c) 


49 [ Filed January 29, 1955] 

(Plaintiff’s Exhibit No. 12) 

JOHN T. DALY, ) 

Plaintiff ) 

vs ) Civil Action No. 11897-54 

WHITELY P. McCOY, et al., ) 

Defendants ) 
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AFFIDAVIT OF PLAINTIFF 


District of Columbia, ss: 

John T. Daly being duly sworn on oath deposes and says that he is 
the plaintiff in the above entitled cause and makes this affidavit upon his 
personal knowledge; that he is a Veteran of World War I; that he was ap¬ 
pointed a Commissioner in the Federal Mediation and Conciliation Service 
on or about September 15, 1938, at a Grade 9, with a salary of $3200.00 
annually; that from the date of said appointment to the date of separation 
on November 14, 1952, he was a classified civil service employee with 
permanent status, at which time he had a total service in Government of 
about 18 years; that he has served continuously and satisfactorily in the 
aforesaid Agency until his separation therefrom, as aforesaid, that during 
said period of service he received many excellent efficiency ratings and 
at the time he was separated, as aforesaid, he was then serving with a 
satisfactory efficiency rating which said rating covered the period from 
December 30, 1950, to September 30, 1951, that he served as Regional 
Director at Philadelphia, Pa., for the period from March, 1948, to 
January 1, 1952; that he was succeeded in said position by Paul S. Hol¬ 
brook; that at the time of his separation, as aforesaid, he was in Grade 
GS 13, salary $9360.00 annually; that about a week before the Hearing on 
March 6, 1953 before Mr. Welch of the Office of the Chief Law Officer 
of the CSC he saw for the first time the affidavits of Miss Mary M. Bar¬ 
rett and Paul S. Holbrook which were then at that time in his file in the 
50 Main Office of the CSC; that this was the first knowledge he had from any 
source whatsoever that Miss Mary M. Barrett had intercepted and di¬ 
vulged the telephone call he made to said Paul S. Holbrook at about 3:15 
PM on April 3, 1952; that he at no time gave his consent to either the 
interception or said divulgence of the aforesaid telephone conversation; 
that he had no warning or notice of any kind that Miss Mary M. Barrett 
was at the time of said telephone conversation engaged in the interception 
of the said telephone conversation; that he did not know until on or about 
April 7, 1954 that the aforesaid interception and divulgence of the aforesaid 
telephone conversation was unlawful and that the first person to inform 
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him of such was Bees B. Gillespie; that said affidavit of Miss Mary M. 
Barrett was based upon the aforesaid telephone conversation; that both 
of the said original affidavits of Miss Mary M. Barrett and paul S. Hol¬ 
brook were made in Philadelphia, Pa., on January 23, 1953 and were 
acknowledged before Rene Callec, Investigator, U. S. CSC; that on or 
about April 7, 1954, he did accompany Rees B. Gillespie to the Main Office 
of the CSC where he saw in his file the aforesaid affidavits; that he per¬ 
sonally made an excerpt from the original affidavit of said Paul S. Hol¬ 
brook; that he verified against the original of said affidavit the excerpt he 
made with Rees B. Gillespie; that his Exhibit 10 attached to] his Amended 
Complaint is a true and correct copy of the part of the original affidavit 
of said Paul S. Holbrook; that he also verified with Rees B. Gillespie 
against the original affidavit of said Miss Mary M. Barrett ]a copy of said 
original affidavit of Miss Mary M. Barrett; that his Exhibit] 11A attached 
to his Motion for Summary Judgment filed herein is a true and correct 
copy of the original affidavit of Miss Mary M. Barrett; that he has ex¬ 
amined the decision of the Chief Law Officer of the CSC dated March 25, 
1953, in the possession of his attorney, Rees B. Gillespie; jthat on Page 6 
thereof the said decision lists a series of affidavits; that his Exhibit 15 
attached to said Motion is a true and correct copy of the aforesaid listing 
of said affidavits taken from said decision; that the letter addresses to 
him from the Agency dated August 5, 1952 referred to in the decision of 
51 the CSC dated March 5, 1954, did not state any reason or rjeasons for his 

demotion on June 2, 1952; that his Exhibit 14 attached to sa^d Motion is a 

I 

true and correct copy of the original now in the possession of his attorney, 
Rees B. Gillespie. 

/s/ John T. Daly 

SUBSCRIBED and SWORN to before me a Notary Public this_(illegible) 

day of January, 1955. 

/s/ Genevieve M. Foreman 
Notary Public 

My commission expires: September 1, 1957. 
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AFFIDAVIT OF PLAINTIFF 
District of Columbia, ss: 

John T. Daly being duly sworn on oath deposes and says that he is 
the plaintiff in the above entitled cause and makes this affidavit upon his 
personal knowledge; that he is a Veteran of World War I; that he was ap¬ 
pointed a Commissioner in the Federal Mediation and Conciliation Service 
on or about September 15, 1938, at a Grade 9, with a salary of $3200.00 
annually; that from the date of said appointment to the date of separation 
on November 14, 1952, he was a classified civil service employee with 
permanent status, at which time he had a total service in Government of 
about 18 years; that he has served continuously and satisfactorily in the 
aforesaid Agency until his separation therefrom, as aforesaid, that during 
said period of service he received many excellent efficiency ratings and 
at the time he was separated, as aforesaid, he was then serving with a 
satisfactory efficiency rating which said rating covered the period from 
December 30, 1950, to September 30, 1951, that he served as Regional 
Director at Philadelphia, Pa., for the period from March, 1948, to 
January 1, 1952; that he was succeeded in said position by Paul S. Hol¬ 
brook; that at the time of his separation, as aforesaid, he was in Grade 
GS 13, salary $9360.00 annually; that about a week before the Hearing on 
March 6, 1953 before Mr. Welch of the Office of the Chief Law Officer 
of the CSC he saw for the first time the affidavits of Miss Mary M. Bar¬ 
rett and Paul S. Holbrook which were then at that time in his file in the 
50 Main Office of the CSC; that this was the first knowledge he had from any 
source whatsoever that Miss Mary M. Barrett had intercepted and di¬ 
vulged the telephone call he made to said Paul S. Holbrook at about 3:15 
PM on April 3, 1952; that he at no time gave his consent to either the 
interception or said divulgence of the aforesaid telephone conversation; 
that he had no warning or notice of any kind that Miss Mary M. Barrett 
was at the time of said telephone conversation engaged in the interception 
of the said telephone conversation; that he did not know until on or about 
April 7, 1954 that the aforesaid interception and divulgence of the aforesaid 
telephone conversation was unlawful and that the first person to inform 


him of such was Rees B. Gillespie; that said affidavit of Mids Mary M. 
Barrett was based upon the aforesaid telephone conversation; that both 
of the said original affidavits of Miss Mary M. Barrett and Raul S. Hol¬ 
brook were made in Philadelphia, Pa., on January 23, 1953 and were 
acknowledged before Rene Callec, Investigator, U. S. CSC;j that on or 
about April 7, 1954, he did accompany Rees B. Gillespie to the Main Office 
of the CSC where he saw in his file the aforesaid affidavits; that he per¬ 
sonally made an excerpt from the original affidavit of said Paul S. Hol¬ 
brook; that he verified against the original of said affidavit the excerpt he 
made with Rees B. Gillespie; that his Exhibit 10 attached to; his Amended 
Complaint is a true and correct copy of the part of the original affidavit 
of said Paul S. Holbrook; that he also verified with Rees B. Gillespie 
against the original affidavit of said Miss Mary M. Barrett !a copy of said 
original affidavit of Miss Mary M. Barrett; that his Exhibit! 11A attached 
to his Motion for Summary Judgment filed herein is a true ind correct 
copy of the original affidavit of Miss Mary M. Barrett; that he has ex¬ 
amined the decision of the Chief Law Officer of the CSC dated March 25, 
1953, in the possession of his attorney, Rees B. Gillespie; jthat on Page 6 
thereof the said decision lists a series of affidavits; that his Exhibit 15 
attached to said Motion is a true and correct copy of the aforesaid listing 
of said affidavits taken from said decision; that the letter addresses to 
him from the Agency dated August 5, 1952 referred to in t}ie decision of 

i 

51 the CSC dated March 5, 1954, did not state any reason or Reasons for his 
demotion on June 2, 1952; that his Exhibit 14 attached to said Motion is a 
true and correct copy of the original now in the possession of his attorney, 
Rees B. Gillespie. 

/s/ John T. Daly 

SUBSCRIBED and SWORN to before me a Notary Public this_(illegible) 

day of January, 1955. 

/s/ Genevieve M. Foreman 
Notary Public 

My commission expires: September 1, 1957. 
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52 [ Filed January 29, 1955] 

(Plaintiff’s Exhibit No. 13) 

JOHN T. DALY, ) 

Plaintiff ) 

vs ) Civil Action No. 1897-54 

WHITELY P. McCOY, et al., ) 

Defendants ) 

AFFIDAVIT OF REES B. GILLESPIE 
Rees B. Gillespie being duly sworn on oath deposes and says that 
this affidavit is made upon his personal knowledge; that he is attorney for 
the above plaintiff, John T. Daly, and was employed soon after the deci¬ 
sion of the CSC dated March 5, 1954; that on or about April 7, 1954 he 
discovered in an interview with plaintiff that Miss Mary M. Barrett had 
intercepted and divulged a telephone conversation plaintiff had with Paul 
S. Holbrook at or about 3:15 P. M. on April 3, 1954; that at no other time 
from any other source did he have such knowledge; that he went to CSC 
with plaintiff and found the affidavits of Miss Barrett and Mr. Holbrook 
in plaintiff’s file and that he personally copied there the affidavit of Miss 
Barrett; that he verified with plaintiff the copy he made and the copy of 
an excerpt plaintiff had made from Mr. Holbrook's affidavit; that plaintiff’s 
Exhibits 10 and 11A are true and correct copies of the original affidavits 
of Miss Barrett and Mr. Holbrook and said affidavits were made in Phila¬ 
delphia, Pa. on January 23, 1953 and acknowledged before Rene Callec, 
Investigator, U. S. CSC; that plaintiff’s Exhibit 15 is a true and correct 
copy taken from the decision of the Chief Law Officer of the CSC dated 
March 25, 1953, which decision is now in his possession. 

/s/ Rees B. Gillespie 
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Civil Action No. 1&97-54 


53 (Plaintiff’s Exhibit 14) 

JOHN T. DALY, ) 

Plaintiff ) 

vs ) 

WHITELY P. McCOY, et al., ) 

Defendants ) 

Office Memorandum— United States Government 
Confidential 

To: John T. Daly, Commissioner Date: June 3, 1952 

Region 2 - New York City 

From: L. E. Eady, 

Administrative Management 

! 

Subject: (blank) 

This will confirm conversations with you in the national office and 
will serve to confirm your transfer to the Second Region, effective Mon¬ 
day, June 2, 1952. Effective on this date your official station will be 
New York City and this station assignment will continue foil the next sixty 
to ninety days, or until such time as your Regional Director may recom¬ 
mend and the Placement Committee may approve a further transfer of 

i 

official station within the Second Region. 

Upon entrance on duty in New York City, you will be reclassified 
from Grade GS 14 to Grade GS 13 at a salary level of $9360.00, which 
gives full credit for all service at GS 13 and above from the time you 
first acquired that Grade. 

For a period of twelve months you will be on probation . * Your 


conduct and performance will be subject to review by the Placement 
Committee and if unsatisfactory further action will be considered by the 
Committee. 

This transfer and reassignment has been authorized as being advan¬ 
tageous to the Government and, therefore, the cost of moving household 

goods in accordance with existing laws and regulations may be authorized 

! 

for payment from appropriated funds. Such expense may not however be 

i 

incurred prior to July 1st, 1952. 

(Signed) L. E. Eady 

♦Underscoring supplied 
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54 [ Filed January 29, 1955] 

(Plaintiff’s Exhibit No. 15) 

JOHN T. DALY, ) 

Plaintiff ) 

vs. ) Civil Action No. 1897-54 

WHITELY P. McCOY, et al., ) 

Defendants ) 

EXCERPT FROM THE DECISION OF THE 
CHIEF LAW OFFICER, OF CSC, BEING 
PARAGRAPH 4, ON PAGE 6, DATED 
MARCH 25, 1953. 

”In support of the three charges and specifications there was con¬ 
siderable evidence developed in the Commission's investigation and during 
the hearing as outlined hereinafter. 

Charge 1 . Incidents in Philadelphia, Pennsylvania. 

Affidavits of Paul S. Holbrook, Regional Director, Philadel¬ 
phia, Abe K. Kaplan, Administrative Assistant, Washington, John R. 
Murray, Commissioner, Philadelphia, Mary M. Barrett, Secretary, 
Philadelphia, and Mary Recknor, Clerk Stenographer, Philadelphia. 

In addition a memorandum pertinent to the incident on April 
3, 1952, was made by Mary M. Barrett, 'For the Record' on the same 
date." 

55 (CERTIFICATE OF SERVICE) 


56 [ Filed March 14, 1955] 

JOHN T. DALY ) 

Plaintiff ) 

v. ) Civil Action No. 1897-54 

WHITELY P. McCOY, et al., ) 

Defendants ) 


MOTION FOR SUMMARY JUDGMENT 
Come now the defendants by their attorney, the United States 
Attorney, and move this Honorable Court for a summary judgment and 

i 

for reasons therefor aver that on the basis of defendants’ Exhibits 1 and 

2, attached hereto and made a part hereof, there is no material issue of 

| 

fact and defendants are entitled to judgment as a matter of law. 

/s/ Leo A. Rover 

United States Attorney 

/s/ Oliver Gasch 

Assistant United States Attorney 

/s/ Frank H. Strickler 

Assistant United States Attorney 

/s/ Joseph A. Rafferty, Jr., 

Assistant United States Attorney 

(CERTIFICATE OF SERVICE) 

57 (CERTIFICATE OF SERVICE) 


58 [ Filed March 14, 1955] 

(Defendants’ Exhibit No. 1) 

I certify that the attached photostats, consisting of nine pages, 
include a copy of a letter dated March 25, 1953, addresse<jl to John T. 
Daly, a copy of the initial decision on appeal in Mr. Daly’i case signed 
by the Chief Law Officer, and a copy of the letter of March 5, 1954, 
setting forth the Commissioners decision in Mr. Daly’s appeal, are true 
copies of records on file in the Civil Service Commission and that I have 
legal custody of such records. 

/s/ William C. Hull 
Executive Assistant to the Commissioners 
United States Civil Service Commission 
Washington, D. C. 


July 1, 1954 
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BAR:JGC:mfj 
March 5, 1954 

Mr. Leonard P. Walsh 

Attorney at Law 

910 Seventeenth Street, N. W. 

Washington, D. C. 

Dear Mr. Walsh: 

Reference is made to your appeal in behalf of Mr. John T. Daly 
from the decision of the Board of Appeals and Review in sustaining, under 
Section 14 of the Veterans’ Preference Act, the decision of the Chief Law 
Officer, relative to Mr. Daly’s demotion on June 2, 1952 and his removal 
effective November 14, 1952. 

The Commissioners, after careful consideration of your represen¬ 
tations and all information developed in connection with the case, have 
determined that Mr. Daly's removal from the position of Commissioner 
of Conciliation, grade GS-13, by the Federal Mediation and Conciliation 
Service, effective November 14, 1952 was warranted, and that Mr. Daly 
did not exercise his right of appeal of the demotion action of June 2, 1952 
within a reasonable time after receipt of the agency letter of August 5, 
1952. Accordingly, the decision of the Board of Appeals and Review is 
affirmed. 

By direction of the Commission: 

Sincerely yours, 

John E. Blann, Chairman 
Board of Appeals and Review 

cc: Mr. John T. Daly 

2439 39th Place, N. W. 

Washington, D. C. 
cc: Mr. L. E. Eady 

Dir., Administrative Management 
Federal Mediation and Conciliation Service 
Washington, D. C. 

Attn: Mr. Walter A. Maggielo 
General Counsel 
cc: Chief Law Officer 
cc: Service Record Division (DOB 6/12/98) 
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CL:JCj (illegible) 
March 25, 1953 

Mr. John T. Daly 
2439 39th Place, N. W. 

Washington, D. C. 

Dear Mr. Daly: 

There is transmitted herewith a copy of my findings and recom¬ 
mendation in the Section 14 Veterans* Preference Act appeal described 
below: 

Appeal of: John T. Daly 

i 

Action appealed: Discharge effective November 14, 1952. 

Employing Agency: Federal Mediation and Conciliation Service, 

Washington, D. C. 

Decision: Discharge affirmed. 

There is also enclosed herewith a copy of the transcript of the 

I 

hearing held in the Commission on the appeal. 

For the Commission: 

Very respectfully, 


L. V. Meloy 
Chief Law Officer 


Enclosure 2925. 
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UNITED STATES CIVIL SERVICE COMMISSION 
OFFICE OF THE CHIEF LAW OFFICER 

WASHINGTON 25, D. C. , 

CL: JCW:KR: LVManm 

APPEAL OF JOHN T. DALY 

UNDER SECTION 14 OF THE VETERANS’ PREFERENCE ACT OF 1944, 

AS AMENDED 

Appeal of a discharge effective November 14, 1952, from the posi¬ 
tion of Commissioner of Conciliation, GS-13, $9,360. per annum, from 
the Federal Mediation and Conciliation Service, Washington, D. C. 


40 

INTRODUCTION 

Leonard P. Walsh, Esquire, Attorney at Law, submitted a Section 
14 appeal to the Commission in behalf of Mr. Daly by a letter dated No¬ 
vember 21, 1952, relative to the discharge and the appeal was thereafter 
docketed for investigation and adjudication. Investigations were conducted 
in Washington, Philadelphia and New York and considerable information 
obtained of pertinent official records of the agency with affidavits of offi¬ 
cials and employees. An affidavit was also obtained from Mr. Daly in 
which he requested a hearing. Following completion of the investigation, 

I 

a hearing was conducted in Washington and attended by the appellant, his 
attorney, and officials of the agency. 

The official records of the agency show that the proceeding against 
Mr. Daly in connection with his discharge is under the provisions of Sec¬ 
tion 14 and the Commission's Regulations pursuant thereto. On September 
10, 1952, Mr. L. E. Eady, Director, Administrative Management, trans¬ 
mitted a letter to Mr. Daly of advance notice of proposed separation which 
is quoted in its material parts below: 

"1. Dereliction of duty, failure to service an assigned case, and 
giving false information to the Director of Region 3 at the time you were 
stationed in Philadelphia, Pennsylvania. Specifically, it is alleged that: 

a. On the morning of April 3, 1952, you could not be located 
by the Regional Director when you were needed to service the Food Fair - 
A & P Stores situation which had been assigned to you. 

b. At 1:30 P.M. that day, you falsely informed your Regional 
Director by telephone that you were meeting with the parties involved in 
the Food Fair situation. 

c. At 3:15 P.M. that day, you telephoned your Regional 

62 Director and falsely informed him you were meeting with representative 
Mullin of the A & P Stores. 

d. When you personally reported to your Regional Director 
at 5:30 P. M. that day, you compounded your falsification by alleging that 
you informed him only that you were ”in contact” with the parties; upon 
presentation of proof by him that you had no contact with the parties that 
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day, you could not explain your action for that day. 

"2. You have a habit of intemperance that has seriously inter¬ 
fered with your work performance as a representative of thp Service. 
Specifically, it is alleged that despite the fact that the Associate Director 
discussed this aspect of your conduct fully with you on April 9, 1952, and 
despite your promises to improve your conduct, on August |26, 1952, 
while on duty to New York City, the Director of Region 2, at 2:30 P.M., 
found you slumped over your desk, awakened you, and found you apparently 
under the influence of intoxicants and in no condition to work. 

a. On many Monday mornings, and particularly on Monday, 

August 18, 1952, you had not previously reported your whereabouts to the 

I 

Regional Director and were not available to service a case previously 
assigned you. i 

b. Despite the fact that upon your arrival in the office on 
Monday, August 18, 1952, at 12:30 P. M., the Regional Director informed 
you that your habit of taking the morning train from your home in Washing¬ 
ton, D. C. and arriving tardy in the office was not acceptable and should 
be stopped, you disregarded his instructions and on the following Monday, 
August 25, 1952, you reported for duty at 12:30 P. M. 

c. The omissions in such reports as you made and your 

i 

delays in reporting dispute cases were in disregard of Service policy and 
procedure, and you were so informed by the Director of Region 2 on 
August 18, 1952. 

"As a result of your misconduct and failure to perform satisfactorily 
the duties of your office while stationed in Philadelphia, Pennsylvania, 
you were placed on probation and transferred to New Yorkl City. It is 
apparent that you have failed to comply with the terms applicable to your 
service during the probationary period and, therefore, it has been deter¬ 
mined that you can no longer satisfactorily perform the duties of a Com- 

i 

missioner of Conciliation and should be separated from the Service." 

The above letter advised Mr. Daly of his right to answer within 
fifteen calendar days after its receipt and that he would be retained on an 
63 active duty status during the notice period. Mr. Daly did Inot reply in 
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writing to the foregoing notice and in a letter of September 29, 1952, he 
was notified of the decision to effect his separation on October 10, 1952, 
and informed of his right to appeal to the Civil Service Commission under 
Section 14. Li a letter dated October 7, 1952, Attorney Walsh requested 
an extension of the date of separation by the agency stating that Mr. Daly 
was under medical care. This extension was granted to November 14, 
1952, and Mr. Daly and his attorney duly notified and informed that any 
additional information submitted by October 27, 1952, would be consid¬ 
ered. Mr. Daly replied by letter of October 25, 1952, referring to the 
previous correspondence regarding the matter. The letter mentioned 
his service with the agency for fourteen years, personal incidents in his 
private life causing worry, strain and anxiety, including long, serious 
illnesses of his mother and mother-in-law, and his own health. Relative 
to the charges he stated as follows: 

’’The charges filed in this matter are serious in their nature, 
but I do feel that written down in a cold manner accentuates their serious¬ 
ness and I do feel that with a presentation of extenuating circumstances 
that it explains to a great extent my mental and physical condition result¬ 
ing from my situation and undoubtedly reflected on my efficiency during 
this period of time. ” 

On November 14, 1952, the agency notified Mr. Daly that the evi¬ 
dence in the case and his answer had been fully considered with the con¬ 
clusion that his retention in the service was not warranted, and his sepa¬ 
ration would be effected as of the close of business that same day. 

The information developed in connection with the appeal, including 
the reports of investigations, transcript of the hearing conducted by the 
Commission, copies of the records from the agency, memoranda, docu¬ 
ments, submissions of the parties and correspondence, is in the Com¬ 
mission’s appeal file which has been, and is presently, available for 
inspection by the parties, and all matters therein were duly considered 
in connection with the adjudication of the case. 

ANALYSIS AND FINDINGS 

It is established from the information in the Commission’s appeal 
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file that the appellant was a preference eligible employee within the 
meaning of Section 14 of the Veterans’ Preference Act of 1944, at the 
time of his discharge and hence, entitled to the benefits of the law and 
Regulations of the Commission pursuant thereto, including the right of 
appeal to the Commission. 

Considering the proceedings of the agency in connectibn with the 
discharge, it appears that the procedural requirements of Section 14 and 
the Commission's Regulations were fully complied with an<^ the discharge 
is valid to this extent. 

During the hearing on the appeal, counsel for the appellant referred 
to charges in the letter of proposed adverse action as beingf specific in 
some respects and general in regard to the specific charge as to his avail¬ 
ability for duty on April 3, 1952, which is mentioned in charge No. 1. It 

. 

was also pointed out that the date of an alleged incident of Intoxication 
mentioned in charge No. 2 was an error; and that the correct date was 
August 22, rather than August 26, as stated therein. The fetter of pro- 
posed action and its contents has been reviewed and it is found that the 
reasons stated therein are specific and in sufficient detail so that the ap¬ 
pellant was in a position to clearly understand the particular offenses 
charged against him. Accordingly, he was not prejudiced ^n submitting 
his defense and the notice is not defective in this connection. 

Counsel for the appellant further alleges that a chang;e to lower 
grade and headquarters of Mr. Daly on June 2, 1952, from the position 
of Commissioner, GS-14, $10,200. p.a., Washington, D. C. to Commis¬ 
sioner, GS-13, $9,360. p.a., New York, N. Y., violated the procedural 
requirements of Section 14 and the Commission’s Regulations; that the 
reduction is indirectly related to his discharge on November 14, 1952; 
and that if proper action had been taken by the agency in the June 2, 1952 
transaction, the previous events could have been cleared up and subsequent 
events avoided. In other words, that the non-compliance with the law and 
regulations in the reduction brought about the ultimate separation of Mr. 
Daly, and there never would have been a separation if the proper procedures 
had been followed. 
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Representatives of the agency admitted during the Commission’s 
hearing that there were procedural defects in the reduction of Mr. Daly 
on June 2, 1952. It was contended, however, that the present question 
before the Commission relates to an appeal of a discharge and evidence 
concerning the reduction is irrelevant and immaterial. 

The salient facts of the reduction of June 2, 1952, are that there 
was no written notice of proposed reduction, opportunity to answer or 
written notice of decision with advice therein as to the right of appeal to 
the Commission. A letter-memorandum dated June 3, 1952, was directed 
to Mr. Daly concerning the matter, which referred to previous conversa¬ 
tions and confirmed his transfer from Washington to New York on June 
2, 1952. There was also a Standard Form Notification of Personnel 
Action executed on June 2, 1952, which reads that it was in accordance 
with the letter-memorandum dated June 3, 1952. Subsequently, on August 
5, 1952, Mr. Daly was notified by a letter-memorandum of a right to 
appeal the reduction to the Civil Service Commission under the Veterans’ 
Preference Act of 1944, and referred to the provisions of Part 22 of the 
Federal Personnel Manual for details. Both of the above letter-memoranda 
mentioned that Mr. Daly was being placed on probation for a period of one 
year, and that the matter was subject to review and, if his conduct and 
performance were unsatisfactory, further action would be considered. 

In his affidavit executed during the Commission’s investigation, Mr. 
Daly also mentioned that he had been reduced in grade January, 1952; 
however, during the Commission’s hearing he stated that he had served 
in the position of Regional Director, GS-15, Philadelphia, Pa., up to that 
time; and that he resigned and accepted the position of Commissioner, 
GS-14. It was also brought out by his counsel that no issue was being made 
on the change from GS-15 to GS-14. 

Careful consideration has been given to the personnel action of June 
2, 1952, and the contentions of the parties in the light of all the facts and 
circumstances of the case. 

Section 14 provides a right of appeal to the Commission from an 
adverse decision of an administrative officer so acting within a reasonable 
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time after the date of the receipt of the notice of such adverse decision. 
Section 22.3 of the Regulations of the Commission pursuant to Section 14 
provides that a preference eligible shall be given advice in the notice of 
adverse decision of his right to appeal to the Commission within ten days 
after the date the adverse decision becomes effective. It is also provided 
in Section 22.4 that the time limit on appeals may be extended in the dis¬ 
cretion of the Commission upon a showing that the employee was not noti¬ 
fied of his right to appeal, as provided in Section 22.3, and was unaware 
of his rights or that circumstances beyond his control presented him from 
filing an appeal within the prescribed ten days. 

From the standpoint of the procedural requirements t>f Section 14, 
there was an invalid reduction of Mr. Daly followed by a valid discharge 
and an appeal of the latter. Mr. Daly was placed on probation at the time 
of the reduction and warned that his conduct and performa4ce, if unsatis¬ 
factory, would be subject to review and further action. TlU agency sub¬ 
sequently considered that his conduct and performance we^e unsatisfac¬ 
tory, and in the letter of proposed discharge dated September 10, 1952, 
cited incidents both prior and subsequent to the reduction. The fact of 
the reduction did not preclude consideration by the agency of the previous 
incidents in connection with the discharge. Furthermore, j it cannot be 
reasonably concluded that if the proper procedures had been followed in 
the reduction, the entire matter would have been cleared qp and discharge 
avoided. 

Inasmuch as the proper procedures were not followed in the June 
2, 1952, reduction, Mr. Daly was not properly notified of jhis right to 
appeal. He was, however, later notified to this effect on August 5, 1952, 
but did not submit an appeal. In explanation of his failure to appeal, he 
states that the time limit had expired when he received the notification. 

As previously stated Section 14 in the Commission’s Regulations provide 
that an appeal must be submitted to the Commission withiiji a reasonable 
time. Under the Commission’s Regulations ten days after effective date 
is considered to be a reasonable time, but the time limit may be extended 
in the discretion of the Commission. If an appeal of the deduction had been 
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66 made after the notice of August 5, 1952, and before the discharge, the 
Commission would have been in a position to accept and act on it. The 
situation is such, however, that there was a long lapse of time and no 
effort to appeal the matter at any time. As the case presently stands, 
the issue is now raised indirectly to invalidate a discharge that is valid 
otherwise as to procedural requirements. There was doubtlessly no in¬ 
tent on the part of Mr. Daly to appeal the reduction although informed of 
his right in this respect, and he was not prevented from doing so by any 
circumstances beyond his control. 

On the basis of the immediate foregoing analysis it is concluded 
that the reduction of Mr. Daly is not appealable at this time, and it does 
not affect the discharge which is under consideration. 

Relative to the merits of the case, it appears that Mr. Daly made 
no denial of the charges and specifications of the agency until after his 
appeal to the Commission. During the Commission's investigation, he 
executed an affidavit and generally denied all matters alleged against 
him. A specific denial was made of the incident as to being under the 
influence of intoxicants on August 26, 1952 (sic) and in no condition to 
work; however, it developed during the hearing that this date was not 
correct and that the incident referred to occurred on August 22, 1952. 

As previously indicated, Mr. Daly was fully aware of the incident re¬ 
ferred to in the charge. 

In support of the three charges and specifications there was con¬ 
siderable evidence developed in the Commission’s investigation and dur¬ 
ing the hearing as outlined hereinafter. 

Charge 1 . Incidents in Philadelphia, Pennsylvania. 

Affidavits of Paul S. Holbrook, Regional Director, Philadel¬ 
phia, Abe K. Kaplan, Administrative Assistant, Washington, John R. 
Murray, Commissioner, Philadelphia, Mary M. Barrett, Secretary, 
Philadelphia, and Mary Recknor, Clerk Stenographer, Philadelphia. 

In addition a memorandum pertinent to the incident on April 
3, 1952, was made by Mary M. Barrett, "For the Record” on the same 
date. 
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Charge 2 . Incidents in Philadelphia, Pa. and New York, N. Y. 

Testimony during the Commission’s hearing of James W. 
Greenwood, Jr., Associate Director, Washington, and Frank Brown, 
Regional Director, New York. 

Charge 3 . Incidents in New York, N. Y. 

Testimony during Commission’s hearing of Frank Brown, 
Regional Director, Region II, New York. 

Charges 1, 2 and 3 are also generally supported by tl^e affidavit of 
L. E. Eady, Director, Administrative Management, Washington, and his 
testimony during the Commission’s hearing. 

The pattern of conduct and performance of Mr. Daly in the agency 
appears to be quite clear from the evidence. As a result, he was trans¬ 
ferred and reassigned on several occasions with a view to affording him 
an opportunity to improve his record. The agency considered him a 
problem due to his intemperance which affected his performance and re¬ 
liability, and these matters were discussed with him by officials on a 
number of occasions. He also denies evidence and testimony as to what 
was covered in these discussions as to intemperance and unreliability. 
The evidence, however, is cumulative. There has been criticism of the 
evidence as being in the nature of hearsay, innuendoes, insinuations and 
lacking in definiteness, but this is not the situation. There is direct evi¬ 
dence and testimony on the major incidents in the charges 
tions. 


and specifica- 


On the weight of all the evidence as to the merits of the case, it is 
concluded that the charges are sustained; that the discharge was for such 
cause as will promote the efficiency of the service within the meaning of 
Section 14; and that the personnel action was not arbitrary!, unreasonable 

i 

or capricious. 

RECOMMENDATION 

On the basis of all the information in the case, it do^s not appear 
that the rights of Mr. Daly as a veteran have been violated or that there 
was any injustice otherwise in his discharge. It is, therefore, recom¬ 
mended that no change be made in the personnel action of the Federal 
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Mediation and Conciliation Service in effecting his discharge on November 
14, 1952. 

No further appeal from this decision will be entertained from either 
Mr. Daly or the Federal Mediation and Conciliation Service, unless it is 
submitted to the Commissioners, U. S. Civil Service Commission, Wash¬ 
ington, 25, D. C., within seven (7) days after receipt of this decision. 
Notification of a further appeal should be given to this office so that the 
case files can be transmitted promptly to the Commissioners. 

Since there is no further right to a hearing, additional representa¬ 
tions should be made in writing and submitted in duplicate with the appeal 
to the Commissioners. 

/s/ L. V. Meloy 

Chief Law Officer 


[ Filed March 14, 1955] 

(Defendants' Exhibit No. II) 

JOHN T. DALY ) 

Plaintiff ) 

vs. . 1 ) Civil Action No. 1897-54 

WHITELY P. McCOY, Director ) 

Federal Mediation & Conciliation Service) 

L. E. EADY, Director of Administrative) 

Management ) 

Federal Mediation & Conciliation Service) 

PHILIP YOUNG, Chairman ) 

U. S. Civil Service Commission ) 

GEORGE M. MOORE, Member ) 

U. S. Civil Service Commission ) 

FREDERICK J. LAWTON, Member ) 

U. S. Civil Service Commission ) 

Defendants ) 


City of Washington : 
District of Columbia: 


ss 


AFFIDAVIT 
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William C. Hull, Executive Assistant to the United States Civil 
Service Commissioners, being first duly sworn according to law deposes 
and says: 

1. He has legal custody and control of the official records of the 
United States Civil Service Commission, including records of appeal 
filed with the Commission pursuant to the provisions of Section 14 of the 
Veterans’ Preference Act of 1944, as amended; that he has examined the 

i 

records relating to the appeal of Mr. John T. Daly, plaintiff herein, and 
that he is acquainted with the contents thereof. 

69 2. On September 10, 1952, plaintiff, then employed as Commis¬ 

sioner of Conciliation, GS-13, with the Federal Mediation and Conciliation 

I 

Service, was given a thirty (30) day advance written notice of proposed 
removal for cause under the provisions of Section 14 of the Veterans’ 
Preference Act of 1944, as amended, and fifteen (15) days within which 
to reply. 

3. Mr. Daly failed to reply to the letter of charges of September 

i 

10, 1952. Accordingly, under date of September 29, 1952, he was noti¬ 
fied that he would be separated at the close of business on October 10, 
1952. However, the effective date of removal was extended, at the re- 

i 

quest of counsel for Mr. Daly. 

4. By letter dated November 14, 1952, the Federal Mediation and 
Conciliation Service notified Mr. Daly of his removal effective at the 
close of business of that date. Notification of Personnel ^ction, Form 
50, confirms that Mr. Daly’s services were terminated at the close of 
business on November 14, 1952. 

5. Mr. Daly thereafter appealed his dismissal to thie Chief Law 
Officer, United States Civil Service Commission. A hearing was accord¬ 
ed Mr. Daly on March 6, 1953, at which he was represented by counsel. 

6. On March 25, 1953, the Chief Law Officer affirmed the adverse 
decision of the Federal Mediation and Conciliation Service, upon a finding 
of procedural regularity under Section 14 of the Veterans' Preference 
Act, and upon a further finding that the evidence supported the charges 

of September 10, 1952. 
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7. On April 2, 1953, plaintiff further appealed to the Commission 
and, on March 5, 1954, the Board of Appeals and Review, by direction of 
the Commission, held on the basis of the evidence adduced that plaintiffs 
removal was warranted. 

70 8. Each of the procedural requirements applicable to removals 

under Section 14 of the Veterans’ Preference Act of 1944, as amended, 
were observed in effecting Mr. Daly’s dismissal. He was given: 

(a) A thirty (30) day advance written notice of proposed 

I 

removal containing a detailed statement of the reasons for the proposed 
actions. 

(b) A reasonable time within which to answer the charges. 

(c) An administrative decision. 

(d) A hearing on the appeal to the Chief Law Officer of the 
Commission. 

(e) A detailed decision by the Chief Law Officer, and on fur¬ 
ther appeal, a final decision by the Commission. 

/s/ William C. Hull 


71 [ Filed April 7, 1955] 

JOHN T. DALY ) 

Plaintiff ) 

vs. ) C. A. No. 1897-54 

WHITELY P. McCOY ) 

Director, Federal Mediation and ) 

Conciliation Service, et al ) 

Defendants ) 

Washington, D. C. 

Monday, March 28, 1955 

RULING FROM THE BENCH on MOTION FOR DECLARATORY 

JUDGMENT, by the Honorable James R. Kirkland, Judge. 

* * * * * * * 

THE COURT: I am prepared to rule in this matter. 
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In the case of John T. Daly, plaintiff, vs. Whitely P.j McCoy, et 
al, Civil Action No. 1897-54, there has been filed in this Court a com¬ 
plaint for declaratory judgment and for affirmative relief ill connection 

I 

with the employment of plaintiff as a member of the Federal Mediation 
and Conciliation Service. 

Instances arose on which a set of charges were predicated, but the 
important thing in the matter is that on April 3, 1952, at 3^15 p.m. one 

72 Miss Mary M. Barrett, who was secretary to the supervisor of the plain¬ 
tiff, listened in on a telephone conversation at approximately 3:10 p.m. 

The conversation has been made a part of the record through affidavits 

i 

and by allusion to it in the complaint. 

It is quite clear that two of the charges are completely predicated 
upon that telephone conversation, namely, the conversation that related 

i 

to contacts with the development of the Food Fair. 

With regard to that matter, Title 47, U. S. Code Annotated 605, is 
clearly in point. Paraphrasing it, the section holds that, ’’No person 
receiving and no person not being authorized by the sendeil shall intercept 
any communication... or use the same or any information therein contained 
for his own benefit or for the benefit of another not entitle^ thereto... ” 

The language of the statute is clear that such interception violates 
the statute. In our own circuit the District Court in the cpse of United 
States vs. Stephenson, 121 Fed Supp. 274, decided in 194^, has held that: 

’’Under this section prohibiting interception of any commu¬ 
nication unless authorized by the ’sender’ means both parties to that con¬ 
versation. ” 

The opinion also referred to United States vs. Polakpff, 112 Fed 
2d, 888, from the Circuit Court of Appeals, New York, decided in 1940, 

73 and certiorari denied, 311 U.S. 653; and the famous case t>f United States 
vs. Narone. 

United States vs. Coplon, 91 Fed Supp. 867, decide^ 1950 holds 
that, ’’This section relating to unauthorized publication or!use of commu¬ 
nications is designed to protect an individual who has participated in the 
intercepted communications. ” 
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Also see Reitmeister vs. Reitmeister, 162 Fed. 2d 691, decided 
in 1947; Weiss vs. United States, 309 U.S. 321; United States vs. Gruber, 
123 Fed. 2d 307. 

Applying those cases, the Court will hold that the intercepted mes¬ 
sages on that date, April 3, 1952, were unlawfully received and may not 
be made the part of a charge against this particular person. 

If this were an indictment, of course, part of it being defective, 
the whole indictment would be defective. But this is not. It is an admin¬ 
istrative proceeding, where an illegal transaction has been used to obtain 
unauthorized information, which in turn has been used as a set of charges. 
Accordingly that information is not available in this particular procedure. 

The Court is going to hold, therefore, that since both the plaintiff 
has moved for summary judgment and the defendant has moved for sum¬ 
mary judgment, that there is a very material set of facts necessary to be 
determined first, as to what effect, if any, this intercepted message had 
74 upon the ultimate decision, and whether or not there was prejudice shown 
which was adverse to the plaintiff, and because testimony is necessary, 
both motions will accordingly be dismissed. 

On the other hand, since the matter is administrative, and from the 
pleadings it is quite apparent — namely the 13th specification — that to 
merely inform an employee that he is guilty of ’’omissions in such reports 
as you have made, ” does violate Section 14 of the Civil Service Regulations 
with regard to specificity, and does not give the employee sufficient in¬ 
formation to defend such charges, accordingly, the Court will refer the 
matter back to the Civil Service Commission to proceed in due and proper 
form under the Veterans’ Preference Act and the Civil Service Rules and 
Regulations, and to accord a new hearing and determination, excluding 
those matters unlawfully received by the wire tap of April 3, 1952, and 
to make due and proper findings of fact. 
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75 [ Filed October 19, 1955] 

JOHN T. DALY, ) 

Plaintiff ) 

vs. ) Civil Action No. 1897-54 

JOSEPH F. FINNEGAN, et al., ) 

Defendants ) 

MOTION FOR REHEARING 

I 

Now comes the plaintiff, by his attorney, and files this Motion for 
a Rehearing upon the Ruling made by the Court herein, and for grounds 
therefor and in support thereof files the attached brief with! exhibit which 
is made a part hereof. 

/s/ Rees B. Gillespie, 

Shoreham Building, 

Attorney for plaintiff 

****** 

| 

85 [ Filed October 19, 1955] 

JOHN T. DALY, ) 

Plaintiff, ) j 

vs. ) C. A. No. 1897-j>4 

WHITELY P. McCOY, ) 

Defendant. ) 

Washington, D. £., 

Monday, March 28, 1955 

I 

EXCERPT OF PROCEEDINGS ON MOTION FOR SUMMARY JUDG¬ 
MENT before the Hon. James R. Kirkland, Judge: 

* * * * 

THE COURT: Unfortunately, there is so little in th^ pleadings. 
There is a reference to part of the conversation that the plaintiff appar- 
ently called in to his superior, and there was something a|bout being in 
contact with, and that meaning physical contact or actual negotiation, or 
being aware of, but the entire matter is not reproduced inj the pleadings, 
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and I don’t know what the content was. * * ♦ 

REPORTER’S CERTIFICATE 

Certified to be the official transcript of portions of proceedings 

indicated in C. A. No. 1897-54, 3/28/55. 

/s/ Robert I. Thiel 
Official Reporter 

86 (CERTIFICATE OF SERVICE) 


87 [ Filed November 8, 1955] 

JOHN T. DALY, 

Plaintiff 
v. ! 

WHITELY P. McCOY, et al., 

Defendants 

MOTION FOR REHEARING 

Now come the defendants by their attorney, the United States 

Attorney, and move this honorable Court to reconsider its earlier ruling 

herein for the reasons stated in the attached memorandum. 

/s/ LEO A. ROVER 

United States Attorney 

/s/ OLIVER GASCH 

Assistant United States Attorney 

/s/ FRANK H. STRICKLER 

Assistant United States Attorney 

/s/ JOSEPH A. RAFFERTY, JR. 

Assistant United States Attorney 


) 

) 

^ Civil Action No. 1897-54 
) 

) 


(CERTIFICATE OF SERVICE) 
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88 [ Filed December 23, 1955] 

JOHN T. DALY, ) 

Plaintiff, ) 

v. ) Civil Action No. 1897-54 

JOSEPH F. FINNEGAN, et al., ) 

Defendants. ) 

ORDER DENYING MOTIONS FOR REHEARING 
This cause having come to be heard on the plaintiff aJnd the defend¬ 
ants’ motions for rehearing and it appearing to the Court after consider¬ 
ation of the pleadings and after hearing argument of counsel for the re¬ 
spective parties in open court that the court’s earlier ruling was in all 
respects proper, it is this 23rd day of December, 1955 

ORDERED that the plaintiff and defendants’ motions kor rehearing 
be and the same hereby are denied. 

/s/ James R. Kirkland 
Judge 

(CERTIFICATE OF SERVICE) 


89 [ Filed December 22, 1955] 

JOHN T. DALY, ) 

Plaintiff ) 

vs ) Civil Action No. 1897-54 

JOSEPH F. FINNEGAN, et al., ) 

Defendants ) 

MEMORANDUM IN OPPOSITION TO THE ORD^R 
OF THE DEFENDANTS HEREIN 

i 

This memorandum is devoted to the second Order submitted by 
defendants, that is, the one which ends as follows: providing, however, 

that the testimony of Paul S. Holbrook may properly be received. ” 

Plaintiff, in the belief that said Order is wholly incompatible with 
the Ruling of the Court as well as injects new matter therein, objects to 


the Order and upon the following grounds: 

i 

1. The Order of the defendants proposes to exclude the evidence 
relating to the wire tap of April 3, 1952 and is silent upon what is to be¬ 
come of the Charges based, as the Court has found, upon the wire tap 
evidence. This position is wholly untenable for (a) It is urged that such 
clearly violates the Ruling by the Court. On page 2 of the Ruling by the 
Court it is stated: 

"It is quite clear that two of the charges are completely pred¬ 
icated upon that telephone conversation , namely, the conversation that 
related to contacts with the development of the Food Fair." 

Here the Court has found that two of the charges are completely 

i 

based upon the wire tap, and if we look, as we should, to page 3 of the 
Ruling by the Court, it further appears clear that these two charges can¬ 
not stand, for the Court after citing some of the leading authorities stated: 

"Applying those cases, the Court will hold that the intercepted 
messages on that date, April 3, 1952, were unlawfully received and may 
not be madethe part of a charge against this particular person . " 

90 In addition to the foregoing, at the end of the Ruling we find these 

words: (p 4) 

"— excluding those matters unlawfully received by the wire 
tap of April 3, 1952—" 

(b) The efforts of the defendants to exclude or suppress this wire 
tap evidence not only comes too late but such evidence became part of the 
charges which were considered at all of the administrative levels below 
and a finding made at each of such levels that plaintiff was guilty of the 
charges which contained the wire tap evidence. 

(c) Defendants now seek by its Order to do three things. (1) Ex¬ 
clude the wire tap evidence, being the Barrett affidavit. (2) Call Mr. 
Holbrook to testify that he now or back at the time it occurred authorized 


Miss Barrett to intercept and divulge the telephone conversation of April 
3, 1952, and further , to testify as to what the plaintiff said to him on the 
telephone on April 3, 1952, and (3) Substitute the testimony of Mr. Hol¬ 
brook for the affidavit of Miss Barrett. With the accomplishment of these 
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three things, the foregoing (2) and (3) now lacking and not it the record 
before this Court, then, at least, Specifications (b) and (c) jof Charge I 
are proved and thus there was no violation of Section 605. The unsound 
position here is that the defendants now want to do or to un^o those things 
which should have been done or should not have been done tack on April 
3, 1952, and thereafter pursued against plaintiff, a Veterah. We should 
think plaintiff’s removal upon such wire tap charges was rendered ”pro- 
cedurally defective. ” Defendants appear to have the view ^hat since Mr. 
Holbrook could have testified to the same things as were contained in the 
Barrett affidavit, there was no violation of Section 605, wtich is true, 
providing, Miss Barrett did nothing in or about the telephone conversation 
of April 3, 1952 without the consent of the plaintiff, the sejider of that 
telephone conversation. j 

However, chief among those things which should not have been done 
was, in our view, the wire tap incident. In the Ruling thi^ Court properly 
described it as an ’’illegal transaction”. 

(2) If the Court did not intend to dismiss the charge^ based upon 
the wire tap evidence, then there could have been no useful purpose served 
in the Ruling by the Court in remanding this cause back to j the Civil Serv¬ 
ice Commission upon the following grounds: 

(a) To inquire of the Civil Service Commission if these wire tap 
charges influenced them in their ultimate decisions, (p. 3) 

(b) To inquire of the Civil Service Commission if these wire tap 

j 

charges were prejudicial to plaintiff, (pp. 3-4) 

(3) Defendants Order as submitted makes no mention of the above 
(a) and (b), nor does it touch upon the direction by the Covjrt for the Civil 
Service Commission to make due and proper findings. 

(4) It is understandable why v defend ants would not want to agree to 
that part of plaintiff’s Order which seeks to have this Court dismiss Spe¬ 
cifications (b) and (c) of Charge I, for it is their contentions that there 
was no violation of Section 605. Defendants well recognize that the only 
basis for leaving these two wire tap charges in the whole bf the charges 
is for this Court to find no violation of Section 605 which this Court has 
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refused to do on 2 occasions. However, in plaintiff’s Motion for Rehear¬ 
ing, (p- 7, 1st par.) I made known to defendants that the Court had dis¬ 
missed these two charges and defendants made no comment thereon. Of 
course, the Barrett affidavit speaks specifically of Food Fair, A and P 
Stores and clearly purports to establish that plaintiff was not in a meeting 
with either of them in support of Specification (b) and (c) of Charge I, so 
in the final analysis, this evidence was used against plaintiff in a proceed¬ 
ing penal in character. 

Respectfully submitted, 

/s/ Rees B. Gillespie, 

Shoreham Building, 

Attorney for plaintiff 


92 [ Filed December 23, 1955] 

JOHN T. DALY, ) 

Plaintiff ) 

v. ) Civil Action No. 1897-54 

JOSEPH F. FINNEGAN, et al., ) 

Defendants ) 

ORDER 

This cause having come on to be heard on March 28, 1955 on cross¬ 
motions for summary judgment filed by the plaintiff and defendants respec¬ 
tively and it appearing to the Court, after consideration of the pleadings, 
together with the affidavits and exhibits filed herein, and after hearing 
argument of counsel for the respective parties in open court, that there 
are material issues of fact herein and that Charge 3(c) in the list of 

l 

charges against the plaintiff violates Section 14 of the Veterans Preference 
Act, it is this 23rd day of December, 1955, 

ORDERED, that the motions of the plaintiff and the defendants for 
summary judgment be and the same hereby are denied, and it is 


FURTHER ORDERED, that the case be and the same hereby is 


remanded to the Civil Service Commission with directions to grant the 
plaintiff a new hearing excluding therefrom any evidence relating to the 
wire-tap incident of April 3, 1952, involving the plaintiff and Paul S. Hol¬ 
brook and Mary M. Barrett, providing, however, that the testimony of 
Paul S. Holbrook may properly be received. 

/s/ James R. Kirkland 
Judge 

(CERTIFICATE OF SERVICE) 

i 

i 

* * * * * ! * 

I 

i 

i 

i 

94 [ Filed February 21, 1956] 

JOHN T. DALY, ) 

Plaintiff ) 

v. ) Civil Action No. 1^97-54 

I 

JOSEPH F. FINNEGAN, Director, ) 

ETAL., ) 

Defendants ) 

NOTICE OF APPEAL 

I 

Notice is hereby given this 21st day of February, 1956, that Joseph 
F. Finnegan, Director, etc.; L. E. Eady, Director, etc.; {Philip Young, 

Chairman, etc.; George M. Moore, Member etc. and Frederick J. Lawton, 

I 

Member, etc., defendants hereby appeal to the United States Court of 
Appeals for the District of Columbia from the order of this Court entered 
on the 23rd day of December, 1955 in favor of John T. Dal^r denying 
defendants’ motion for summary judgment, and from the oyder denying 
defendants’ motion for rehearing of said motion, entered December 23, 
1955. 

i 

/s/ LEO. A. ROVER, 

United States Attpmey, 

Attorney for Defendants. 

Send copy to: 

Rees B. Gillespie, Esq., 

Shoreham Building, 

Washington, D. C. 
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No. 13,256 

APPELLEE’S STATEMENT 
OF QUESTIONS PRESENTED 

1. Whether in the administrative proceedings below the record 
was tainted and the proceedings vitiated when Appellee, a Veteran, was 
removed from his position as a Commissioner in the Federal Mediation 



and Conciliation Service upon some serious charges which were predi¬ 
cated solely upon evidence (wiretap) obtained in violation of Title 47 
U.S. C. Section 605 and the Fourth Amendment to the Constitution, Ap¬ 
pellee, as sender of the telephone conversation, neither authorized its 
interceptiorf^or its divulgence, and neither did the receive* of the tele¬ 
phone conversation, Holbrook, Appellee’s Superior, though he directed 
his Secretary to intercept and record the telephone conversation, author¬ 
ize its divulgence by her. 

2. Whether the charges lacked the specificity and detail as required 
by Section 14 of the Veterans Preference Act of 1944 as amended and 
another charge, though tainted by the aforesaid wiretap evidence, was 
also a grave error on the record. 


3. Whether, since the adverse decision of the Chief Law Officer 
of the Civil Service Commission dated March 25, 1953 sustained all of 
the charges against Appellee, and the said decision was merely affirmed 
by the U.S. Civil Service Commissioners by its corrected! copy thereof 
dated March 31, 1954, the said decision of the Chief Law Officer added 


to or enlarged the charges against Appellee dated September 10, 1952. 

4. Whether the Civil Service Commissioners fully complied with the 
procedural requirements of Section 14 of the Veterans Preference Act of 
1944 as amended when its decision which removed Appellee from his 


(ii) 

position failed to provide him with findings and recommendations of the 
reasons which constituted the adverse decision. 

5. Whether the charges of September 10, 1952 prejudged Appellee’s 
guilt thereunder without first awaiting Appellee’s answer to the charges 
which he was entitled to make to the charges under Section 14 of the 
Veterans Preference Act of 1944. Appellee was denied due process 
under the Fifth Amendment. 

6. Whether the trial Court erred in denying Appellee’s (Plaintiff’s 
below) Motion for Summary Judgment. 


(iii) 


INDEX 


JURISDICTIONAL STATEMENT. 

COUNTERSTATEMENT OF THE CASE. 

STATUTES INVOLVED. 

SUMMARY OF ARGUMENT. 

ARGUMENT 

I. Charges 1 (b) (c) and (d) Were Based Solely Upon Evidence Acquired In 

Violation of Section 605 Of The Communications Act of 1934 And The 
Fourth Amendment To the Constitution And As such Tainted The Record 
And Vitiated The Administrative Proceedings Below . j 

II. Whether The Charges Lacked The Specificity And Detail As Required 
By Section 14 Of The Veterans Preference Act Of 1944 As Amended 
And Whether Another Charge Was A Grave Error On The Record 

III. The Dismissal Of The Appellee Should Be Stricken Down Since Addi¬ 

tional Charges Were Added In The Decision of The Chief Law Officer 
Of The CSC And Sustained By the Civil Service Commissioners Over 
And Above Those Proposed To Appellee In The Charges . . . I 

| 

IV Whether the Civil Service Commission Fully Complied With the Pro¬ 

cedural Requirements of Section 14 of the Veterans Preference Act of 
1944 as Amended When its Decision Which Removed Appellee Failed 
to Provide Him with the Findings and Recommendations as Were made 
Mandatory Therein. 

V Whether the Charges of September 10, 1952 prejudged Appellee's 
Guilt Thereunder Without First Awaiting Appellee's Answer to the 
Charges Which He Was Entitled to Make to the Charges Under Section j 
14 of the Veterans Preference Act of 1944. Appellee was Denied 

Due Process Under the Fifth Amendment. 

CONCLUSION. 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

! 

This is an appeal from an order remanding this cause to the Civil 
Service Commission granting Appellee a new hearing with the exclusion 
therefrom of any evidence relating to a wiretap incident of April 3rd, 

1952. The District Court had jurisdiction under Section 2201, Title 
28, of the United States Code Annotated, and this Court h^s jurisdic¬ 
tion under Section 1291, Title 28, of the United States Code Annotated. 

I 

COUNTERSTATEMENT OF THE CASE 

Appellee is a Veteran of World War I and was appointed a Commis¬ 
sioner in the Federal Mediation and Conciliation Service,; hereinafter 
referred to as Agency, on September 15, 1938. Prior to this appointment 

i 
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he had about four years service in another Agency. He served continu¬ 
ally and satisfactorily in said Agency. During his service he received 
many excellent efficiency ratings. He at no time received less than a 
satisfactory efficiency rating. He was serving under a satisfactory ef¬ 
ficiency rating on September 10th, 1952 on which date he was served with 
certain charges to remove him from his position and on that said date 
he was summarily relieved of all of his duties. He had earlier served 
as a Regional Director in Philadelphia, Pennsylvania from March, 1948, 
to January 1, 1952, on which latter date he voluntarily returned to his 
former position of a Commissioner. He was succeeded in said position 
of Regional Director by one Paul S. Holbrook , who was so serving when 
Appellee received the aforesaid charges. Appellee telephoned Holbrook 
at 3:15 PM on April 3rd, 1952 1(c). Holbrook directed his Secretary, 

Miss Mary M. Barrett, to intercept the telephone call on an extension 
telephone in her office and record it in notes which she did, and these 
presumably formed a Memorandum. On January 23, 1953, one Rene 
Callec, an Investigator of the Civil Service Commission, took an affi¬ 
davit from Miss Barrett based upon said Memorandum, this affidavit 
being Plaintiff’s Exhibit 11A in the trial Court and now in the Joint Ap¬ 
pendix at pp. 29-31. Appellee neither consented to the interception nor 
to the divulgence. The affidavit specifically referred to matters con¬ 
cerning ’’meetings” with Food Fair and A & P Stores, being (b) and (c) 
of Charge I, and said affidavit was the only evidence before the trial 
Court and here on the aforesaid charges (b) and (c) of Charge I. Judge 
Kirkland in his oral Ruling so found and Appellee agrees with it as did 
Counsel for the defendant below. Appellee also urges that Charge 1(d) 
was based upon the Barrett affidavit. Appellants here for the first time 
urge that only Charge 1(c) "could conceivably be related to the Secretary’s 
notes-”. However, in the Order dated December 23, 1955, the trial 
Court merely excluded the wiretap evidence upon which Charges 1(b) 
and (c) were based with the result that nothing remains "to hold them 
up, ” though in the Order it was provided that the testimony of said 
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Holbrook would be received. Further, there was not a whit of evidence 
below or here that Holbrook gave his consent to Miss Barrett for her to 
divulge the intercepted telephone message. In the Ruling by the trial 
Court, Appellee was accorded a new hearing in the Civil Service Com¬ 
mission to ascertain from the same persons who had rendered the ad¬ 
verse decision of March 25, 1953, (J. A. 39-48) and the adverse decision 
of the CSC of March 5, 1954, by corrected copy dated Maijch 31st, 1954, 
(J. A. 18-19) "as to what effect, if any, this intercepted nJessage had 
upon the ultimate decision, and whether or not there was prejudice shown 
which was adverse to the plaintiff—". The Charge 2 related to Appellee’s 
"habit of intemperance that has seriously interfered with your work—", 

j 

yet only one instance of drinking is alleged and it upon speculation. 

Charge 3 related to tardiness and omissions in reports, the latter one 
was dismissed by the trial Court. All of these charges are attacked for 
varying reasons and in this presentation, it is shown that the Chief Law 
Officer enlarged or added to the charges as they were propounded to 
Appellee. Appellee raised other substantial matters of la^. Appellee 
made a request for a Rehearing to the Civil Service Commission on March 
31, 1954, (J. A. 19-20), which was denied two days later pn April 2, 1954. 
(J.A. 21). (Underscoring supplied) 

STATUTES INVOLVED 

Title 47, Section 605, United States Code: 

"— No person not being authorized by the sender shall 
intercept any communication and divulge or publish the 
existence, contents, substance, purport, effect, or 
►' meaning of such intercepted communication to any per ¬ 

son ; and no person not being entitled thereto shall re¬ 
ceive or assist in receiving any interstate or foreign 
communication by wire or radio and use the saine or 
any Information therein contained for his own benefit 
or for the benefit of another not entitled thereto; and 
no person having received such intercepted conhnuni- 
cation or having become acquainted with the contents, 
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substance, purport, effect, or meaning of the same or 
any part thereof, knowing that such information was so 
obtained, shall divulge or publish the existence, con¬ 
tents, substance, purport, effect, or meaning of the 
same or any part thereof, or use the same or any in¬ 
formation therein contained for his own benefit or for 
the benefit of another not entitled thereto." (Under¬ 
scoring supplied.) 


Section 14 of the Veterans Preference Act of 1944 as amended, 


5 U.S.C. 863 provides as follows: 


"No permanent or indefinite pref ere n ce eligible , 
who has completed a probationary or trial period em¬ 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, 
hereinbefore referred to shall be discharged , suspended 
for more than thirty days, furloughed without pay, re¬ 
duced in rank or compensation, or debarred for future 
appointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ¬ 
ing, and thejperson whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc¬ 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment 
can be imposed), stating any and all reasons, specifi¬ 
cally and in detail, for any proposed action; such prefer¬ 
ence eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and for 
furnishing affidavits in support of such answer, and 
shall have the right to appeal to the Civil Service Com¬ 
mission from an adverse decision of the administrative 


officer so acting, such appeal to be made in writing with¬ 
in a reasonable length of time after the date of receipt 
of notice of such adverse decision: Provided , That such 
preference eligible shall have the right to make a per¬ 
sonal appearance, or an appearance through a designated 
representative, in accordance with such reasonable rules 
and regulations as may be issued by the Civil Service 
Commission; after investigation and consideration of 
the evidence submitted, the Civil Service Commission 
shall submit its findings and recommendations to the 



proper administrative officer and shall send copies of 


the same to the appellant or to his designated represen¬ 


tative, and it shall be mandatory for such administrative 
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officer to take such corrective action as the Commis¬ 
sion finally recommends: Provided further, Thak the 
Civil Service Commission may declare any such prefer¬ 
ence eligible who may have been dismissed or furloughed 
without pay to be eligible for the provisions of section 
864 of this title." (Underscoring supplied.) 

Lloyd-LaFollette Act of August 24, 1912, 37 Stat. 555, 5 Uf. S. C. 652. 

i 

SUMMARY OF ARGUMENT 

| 

1. Appellee contends that an examination of the Barrett affidavit 
will clearly establish that charges 1 (b) and (c) were based solely upon it 
and upon no other evidence, otherwise the trial Court would not have so 

i 

found and Defendants below or Appellants here would have produced it, 
and also, there would have been no necessity for the taking of Holbrook’s 
testimony in the remand. Since Appellee was accused and! convicted of 
the aforesaid charges, both being alleged falsehoods as to "meetings", 
then these alleged falsehoods furnished the "leads" for the basis of charge 
1 (d), for the evidence of the falsehoods could not now have any other source 
than from (b) and (c). Appellee has otherwise shown, aside from the wire¬ 
tap, that charge 1 (d) should not be permitted to stand and lit was shocking 

i 

that some person did not "strike it down" in the administrative levels be¬ 
low. The majority view, adopted by this Court in two of its decision, as 
well as one in the District Court, and vigorously defended) repeatedly in 
the Second Circuit, hold that the consent of both participants to the tele¬ 
phone conversation is required to escape the prohibitions bf Section 605. 

In what manner, the interception is accomplished is of no moment, but 

that it is the invasion of privacy that counts and must be Safeguarded. If, 

■ 

on the other hand, the consent of one party meets the test[ of Section 605, 
then that one person, as the statute so describes, must bS the "sender", 
that is the person who originates or initiates the call. Appellants here 
who were Appellees in two recent cases in this Court took this same posi¬ 
tion. In the instant case, Appellee was unquestionably the "sender". He 

neither consented to the interception nor dlvulgence of the conversation, 

I 

nor could he have done so , (J.A. 32-33). Miss Barrett ^ho intercepted 


the telephone conversation at the request of Holbrook divulged it to Rene 
Callec, an Investigator of the CSC who took it from her in affidavit form 
for her signature. He further divulged it when he soon thereafter filed 
it in Appellee’s file in CSC. The wiretap charges 1(b), (c) and (d), 
being the most serious of all the other charges, ’’tainted” the record 
and vitiated the administrative action^ for Section 605 reaches all per¬ 
sons, and the safeguards of the Fourth Amendment against invasion of 
privacy extend to all alike. (Note: The Agency had to consider them 
the most damaging of all the charges for they placed them first in the 
charges.) Then next came the alleged drinking charge of August 22, 

1952 , and after that one came the August 18, 1952 charge, with the 
trivial one last. Appellee was denied his constitutional rights. With 
great deference to this Honorable Court, we vigorously urge that this 
permeating error had to affect the ’’substantial rights of Appellee”, and 
that right ’’was the right not to be tried” upon the wiretap charges. 

2. Certain of the charges are attacked for lack of specificity and 
detail as required under Section 14 of the Veterans Preference Act of 
1944 as amended. For example, Appellee was charged with a ’’habit of 
intemperance”, which of course he understood. But the charge was so 
general he could not adequately defend himself unless it was broken down 
into specific dates and places of such ’’habit”, and that each should have 
so described how they ’’interfered with your work performance”. Appel¬ 
lee was entitled to a bill of particulars. 

3. Appellee has described two instances in the decision of the Chief 
Law Officer of the CSC, which was merely sustained by the United States 
Civil Service Commissioners, wherein additional charges were added to 
the original charges of September 10, 1952. It is contended that these 
were highly prejudicial and in violation of any concept of justice. Ac¬ 
cordingly, Appellee respectfully contends that this dismissal should be 
’’struck down”. 
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4. The decision of the CSC of March 5, 1954, as pe|* its corrected 
copy thereof dated March 31, 1954, merely stated that Appellee’s re¬ 
moval ’’was warranted”, whereas it is here contended that! it was man- 

datory for the Civil Service Commissioners to provide him with findings 

I 

and recommendations of the reasons for the adverse decision. 

5. In the charges of September 10, 1952, the Agency prejudged 
Appellee’s guilt before he had any opportunity to answer tpe charges 
which he was entitled to make under Section 14 of the Veterans Prefer¬ 
ence Act of 1944 as amended. Appellee was denied due prjocess of law 
under the Fifth Amendment. 

I 

6. The Order of the trial Court of December 23, 1955 remanded 
this cause back to the CSC and granted Appellee a new hearing providing 
the testimony of Holbrook may be received. Neither partp below raised 
any issue as to a material fact, and Appellee urges that, as a matter of 
law, he was entitled to the relief sought. The trial Court, therefore, 
erred in denying Appellee’s (Plaintiff’s below) Motion foij Summary 
Judgment. 
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ARGUMENT 

I. 

Charges 1 (b) (c) and (d) Were Based Solely Upon Evidence 
Acquired In Violation Of Section 605 Of The Communica¬ 
tions Act of 1934 And The Fourth Amendment To The 
Constitution And As Such Tainted The Record And Viti- 
ated The Administrative Proceedings Below. _ 

Though Appellants, unfortunately, appear to take a contra view, 
we consider that this point is a very grave one and for many reasons. 
Except for the Reitmeister case, Infra, which at least, offers some 
guide here, the precise question has not reached our Federal Courts. 

If, however, this point is not as substantial as we rely upon, then it 
would appear that wiretapping evidence could be offered in any proceed¬ 
ing save criminal trials. Thus, the far-reaching effects could well bring 
chaos with potential disasterous results. Universally, it has been bit¬ 
terly denounced, and well we think it should be when it concerns, as the 
Attorney General of the United States said in his statement, Infra, "—each 
of us." and "—the precious liberties of the people." At the least, it could 
reach any one of about 2,300,000 Government employees in the Executive 
branch of the Government and no reason would appear why the Judiciary 
and Legislative branches of the Government should escape its claws. 

Here it is respectfully urged, upon this "point" and the whole record, 
that as Mr. Justice Roberts said in the Nardone case, Infra, Appellee 
should go "unwhipped of justice than—resort to methods deemed incon¬ 
sistent with ethical standards and destructive of personal liberty ." 
(Underscoring supplied.) In Rex v. Justices of Bodmin, ( 1947), 1 K.B. 
321, 325, a witness in a criminal case had been interrogated by the Court 
in the absence of the defendant. Lord Chief Justice Goddard said: 

"It may be that they sent for this officer in the inter¬ 
ests of the accused; it may be that the information 
which the officer gave was in the interests of the ac¬ 
cused. That does not matter. Time and again this 
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Court has said that justice must not only be done but 
must manifestly be seen to be done. ” 

I 

Unfortunately, there is a very serious controversy between the 
parties here which did not exist at any time in the trial Coijirt below. 

In fact, we can show that Counsel for the parties were in accord in the 
trial Court below. Briefly stated, this controversy relates to which of 
the charges under Charge I are based solely upon the wiretap evidence 
contained in the Barrett affidavit. We submit the following: 

1. The trial Court found that ’’two of the charges are completely 
predicated upon that telephone conversation—” (J.A. 51). 

I 

2. Appellants contend, and since it is a question of fact, it would 
appear that such contention is presented in unbecoming language, (Appel 
lants’ brief 29), ’’—that only charge 1 (c)—could conceivably be related 
to the Secretary’s notes, it is not true that the transcription was ’part 
of a charge’. ” (Underscoring supplied) (Appellants repeatedly refer 
to ’’secretary’s notes”, whereas neither here nor below were there any 
such document, and further, Appellants know that the only evidence 
here is the Barrett affidavit.) 

3. But Appellants, defendants below by their Counsel, on page 2 

of their Motion for Rehearing stated: 

”What occurred was that the Regional Directoij, Paul 
S. Holbrook, instructed his Secretary, Mary 
rett, to listen in on the extension of his phone 
was done by his Secretary and the substance 
versation formed the basis for some of the 
thereafter made against the 
supplied.) 

I 

We will hold steadfast to the belief that ’’some of the changes” had to 
mean more than one charge. If, as Appellants urge, oniy Charge 1(c), 

i 

being the A & P Stores situation, was based upon the Barrett affidavit, 
then why didn’t any one of many persons who examined ajnd passed upon 
the Barrett affidavit, take out all references therein to the Food Fair 




10 


situation? They had several months to do it and if they had done it then 
there could have been no question about it. 

4. Appellee contends that not only was the trial Court correct about 
"two of the charges", being Charges 1(b) and 1(c), but that Charge 1(d) 
was also based upon the Barrett affidavit. Thus, Counsel for the re¬ 
spective parties below were in agreement with the trial Court on at least 
two of the charges being based on the Barrett affidavit. Counsel for 
Appellants are in disagreement with the trial Court below, and Counsel 
for the respective parties below. It is true that in the oral Ruling by the 
trial Court reference is made only to Food Fair, 1(b), whereas those 
words should have been followed with the words, "and A & P Stores". 

As Appellants realize what Charges are covered by the Barrett affi¬ 
davit is to be determined from the language in that affidavit. 

As to Charge 1(b ): Appellee was accused and convicted of falsely 
informing Holbrook in a telephone conversation at 1:30 PM that he was 
"meeting with the parties involved in the Food Fair situation." 

Later, at 3:15 PM, Appellee made a telephone call to Holbrook. (This 
is the intercepted and divulged telephone conversation as related in the 
Barrett affidavit.) The affidavit reveals that Holbrook inquired of Ap¬ 
pellee, "—if he had done anything on the Food Fair situation." Appel¬ 
lee responded, "—that he hadn’t done anything except check with Jules 
Schwartz. " (J.A. 30) Now if Appellee "hadn’t done anything except check 
with Jules Schwartz", at 3:15 PM , it is somewhat of a mystery how he 
could have been in a meeting with Food Fair earlier at 1:30 PM . Plainly, 
this was allegedly proof upon the wiretap evidence of charge 1 (b). How¬ 
ever, if this is insufficient there is other evidence in the Barrett affidavit 
which should cinch it. As shown by the Barrett affidavit, Mr. Shapiro 
was Attorney for Food Fair . In the Barrett affidavit from the last two 
lines in the Joint Appendix, p. 30, to the end of that paragraph on p. 31, 
when Holbrook was demanding of Appellee that he have a meeting on the 
Food Fair situation, Appellee responded, "We’ll set up a meeting. ’’ 


It would be a very anomalous situation, at this stage of the telephone 
conversation, if an earlier meeting had been held or was then in progress, 
without making some reference to it. (Underscoring supplied.) 


As to Charge 1 (c): Appellee was accused and convicted of falsely 

i 

informing Holbrook that he was "meeting with representative Mullin of 

the A & P Stores". Clearly, the Barrett affidavit, Paragraphs 4 and 5 

i 

in the Joint Appendix at p. 30, allegedly proved Appellee informed Hol¬ 
brook that he was "meeting" with Mr. Mullin of the A & P |stores. 

As to Charge 1(d ): Appellee was accused and convicted of "—com¬ 
pounded your falsification—" in a personal interview with Holbrook at 
5:30 PM with the obvious result that since the above two charges are the 
only references to any falsifications , then such two charges furnished 
the "lead" upon which Charge 1 (d) was based and as such was "a fruit 
of the poisonous tree". Nardone v. United States, 308 U.S. 338, 60 
S. Ct. 266, 84 L. Ed. 307. As is apparent, the Barrett Affidavit was 
Appellants own evidence, and just as apparent is the welljsettled rule, 
that they are bound by it. Further, Appellants in their Np. 2 question 
presented, contend the trial Court erred "—without considering the suf¬ 
ficiency of other evidence to support the charge (wiretap) thus set aside—". 
Then, Appellants’ brief at Page 30, all of the first sentence and all of the 
last sentence in the first paragraph beginning with the word, "Moreover", 
are in direct disagreement. One is a positive statement, the other purely 
conjectural. The Barrett affidavit was the only evidence |of the inter¬ 
cepted and divulged telephone conversation of April 3, 1952. If this be 
not so, then would not the Appellants have had the " other evidence " in 
the Joint Appendix? In the footnote on page 30, Appellants refer gen- 
erally to evidence, in the decision of the Chief Law Officer no part of 
which is remotely repetitious of the conversation as related in the Bar- 

i 

rett affidavit. If Holbrook’s attestation of a conversation was available 

| 

why did they not present it? If they had done so, then there would have 
been no need to provide in the second Order which they presented to the 



trial Court for the taking of Holbrook’s testimony. The one answer is 
obvious. Appellants’ brief at Page 7 states that Holbrook directed the 
interception ’’ solely in order to transcribe an accurate record for his 
use”. Appellee makes no comment on this one. Then under n, it is 
stated: ’’—and was, in fact, only part of the record in support of 1(c). 
Where is the other part? Not in this record or below. Appellants’ 
brief at Page 16, (2) categorically states that the intercepted telephone 
conversation ’’ was disclosed by Holbrook in his capacity—”. The only 
disclosure here is the Barrett affidavit to the CSC. (Underscoring sup¬ 
plied) Appellants’ brief at Page 25 states that from the language of 
Section 605, "Congress did not write it in deliberate detail as a wire¬ 
tap prohibition. ” If Appellants are dissatisfied with the wording their only 
remedy is in the Congress. The Courts have consistently interpreted 
it as a ban on wiretapping and the present Attorney General of the United 
States in his Statement, Infra, has adopted it as such. 

The wiretap incident here before the Court occurred in Philadel¬ 
phia, Pennsylvania, on April 3, 1952 and was, therefore, an intrastate 
communication. In Weiss v. United States, 308 U.S. 321, 329, 60 S. 

Ct. 269, 84 L. Ed. 298, the Supreme Court held that Section 605 ”is 
not limited by construction so as to exclude intrastate communications 
from the protection against interception and divulgence. ” 

In Nardone v. United States, 302 U.S. 379, 382, 383, 58 S. Ct. 
275, 82 L. Ed. 314, the questions arose as to whether, in view of the 
prohibitions contained in Section 605 of the Communications Act of 1934, 
evidence obtained by Federal Officers tapping wires and intercepting 
telephone communications, was admissible in a criminal trial in the 
Federal Court. The Court barred such evidence and as so aptly stated 
in the second Nardone case, Infra, ”—found to have vitiated the original 
conviction”. The Court said: 
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”We nevertheless face the fact that the plain words of 
Sec. 605 forbid anyone, unless authorized by the; sender, 
to intercept a telephone conversation, and direct in 
equally clear language that T no person 1 , shall divulge 
or publish the message or its substance to ’ any person *. 

To recite the contents of the message in testimony be¬ 
fore a Court is to divulge the message. The conclusion 
that the act forbids such testimony seem to us unshaken 
by the Government’s arguments.” (Underscoring supplied) 

] 

But the Court did not confine the prohibitions as applying only to Federal 

Officers for it also included, "as well as others”. Again the Court said: 

’’The same considerations may have moved the Congress to 
adopt Section 605 as evoked the guaranty against prac¬ 
tices and procedures violative of privacy embodied in 
the Fourth and Fifth Amendments to the Constitution. 
(Underscoring supplied) 

Manifestly, the Court drew no distinction between a criminal case and an 
administrative proceeding. Section 605 reached all alikej To give it 
any other interpretation, as Appellants would have the Court do, would 
be productive of nothing but mischief. 

Appellants’ Footnote 15 in their brief at Page 27 on the whole is 
quite unique. It states that their brief ’’treats only the two issues argued 
in the Court below”, and then proceeds to name them. Appellants could 
not be talking about the issues argued below by Appellee put if they are, 

i 

then they are in error. Appellants did not touch upon the wiretap point 
in the Motion for Summary Judgment filed by Plaintiff below. It was 

j 

not until after the Ruling by the Court on both Motions for Summary 
Judgment , and after plaintiff below filed a Motion for a Rehearing that 
Defendant below filed a Motion for a Rehearing in which they, for the 
first time, went into the wiretap question. If Defendants below took a 
position on ”a remand" in the trial Court, that is news to Appellee. If 
Appellants consider Section 605 inapplicable to ’’Administrative proceed¬ 
ings", as are here involved, then we invite their attention to the state¬ 
ment of the Attorney General of the United States dated April 20, 1954, 
filed with Subcommittee 5 of the Committee on the Judiciary of the House, 



the 84th Congress, First Session, dealing with Hearings on several 
wiretapping proposals. Mr. Brownell made it plain that all he wanted 
was the power to authorize wiretapping only in cases involving our 
National Security which had been approved by every Attorney General 
over the last 20 years and approved by Presidents Roosevelt and Tru¬ 
man and "exercised since 1941". The statement adds significantly: 
"None of the proposals before you gives the Attorney General or any 
other Government official any additional power to tap wires over and 
beyond that which has been exercised since 1941 ." (Underscoring Sup¬ 
plied) In Silverthorne Lumber Co. v. United States, 251 U.S. 385, 
392, 40 S. Ct. 183, 64 L. Ed. 319, Mr. Justice Holmes stated: 

"It reduces the Fourth Amendment to a form of 
words. The essence of a provision forbidding the 
acquisition of evidence in a certain way is that not 
merely evidence so acquired shall not be used before 
the Court but that it shall not be used at all . (Under¬ 
scoring supplied) 


Appellee places great reliance in United States v. Polakoff , C.C.A. 
2, 112 F. 2d 888, Certiorari denied in 311 U.S. 653, as was United States 
v. Fallon , C.C.A. 2, 112 F.2d 894. In the Polakoff case, Supra, Judge 
Learned Hand took the view that inasmuch as a telephone conversation 
is antiphonal, "each party is alternately sender and receiver and it would 
deny all significance to the privilege created by Section 605 to hold that 
because one party originated the call he had the power to surrender the 
other f s privilege." Thus, both participants must consent to the inter¬ 
ception, so Kafton T s consent was insufficient. Though Judge Clark dis- 
senged, Judge Hand stated: 




"The statute does not speak of physical interrup¬ 
tions of the circuit, or of ’taps’; it speaks of ’in¬ 
terceptions’ antrHntercepts a message to whose in- 
tertfejftion as a listener the communicants do not 
consent; the means he employs can have no impor ¬ 
tance; it is the breach of privacy that counts ." Under - 
scoring supplied.) 
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i 


Clearly, the Polakoff case, Supra, received "at least limited rec- 

i 

ognition" by the Supreme Court in the Goldstein c ase, Infra. Later, 
Judge Hand wrote the decision in United States v. Coplon , jc. C. A. 2, 

185 F. 2d 629, where he, in a sense, extended an invitatioi^ to the Su¬ 
preme Court to tell them if they were wrong. Governments petition 
for Certiorari denied in 347 U.S. 920. In the instant casq, as in the 
Polakoff case, Supra, the statements represented by the intercepted 
conversation were so damaging to the Appellee. The Agency placed 
those charges first among the charges and ended the charges with incon¬ 
sequential ones. Few persons would have given much, if any, attention 

[ 

to any of the other charges after reading the first charges and the Bar¬ 
rett affidavit. Earlier, in the Sixth Circuit, in Diamond y. United States , 
108 F. 2d 859, 860, the Court expressed the same view of Section 605 as 

i 

was given it by Judge Hand, when the Court said: 

" —it seems to us that the privacy to be achieved 
by the mandate of the statute is the privacy of a 
conduit or instrumentality—" 

•• ! 

Judge Hand remained of the same view when he later authored the 
decision in Reitmeister v. Reitmeister , C. C.A. 2, 162 F. 2d 691, 694. 
This was a civil action for damages arising by reason of an interception 
and later divulgence in a probate Court of a conversation between two 
brothers. The conversations were recorded on a mechaiiical devise 
which would automatically take down what came out of a telephone re¬ 
ceiver. Judge Hand found such a recording an interception and that 
"publishing" it was unlawful. Appellants f brief at Page 17, 2nd para- 
graph, speaks of "Holbrook, Reitmeister and executives in business and 
government—to make an accurate record of telephone conversations to 
which they are a party." But Appellants make no mention of a "third 

i 

person" on the wire or "divulgence" which is necessary io constitute a 
violation of Section 605 or a crime thereunder. They overlook the fact 
that for such "divulgence" Mr. Reitmeister was sued and judgment en¬ 
tered against him. In United States v. Guller, D.C.E.D. Pa., 101 F. 
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Supp. 176, 178, (relied upon by Appellants at Page 9) Judge Follmer 
supported the view of the Second Circuit, and after citing Reltmeister 
case, Supra, stated that the "interception forbidden—must be by some 
mechanical device interposition in the transmitting apparatus itself, 
that is the interjection of an independent receiving device between the 
lips of the sender and the ear of the receiver. " But Judge Hand also 
said in the Reitmeister case, Supra, "That the District Court had juris¬ 
diction, if there was a civil right, is too plain for debate. Except for 
compliance with Section 605, in what type of an adversary proceeding 
would Appellants urge that wiretap evidence may be acquired and intro¬ 
duced in evidence? 

In United States v. Stephenson , D.C.D. C., 121 F. Supp. 174, Judge 
Pine was in full accord with the philosophy of Section 605 as first advanced 
by Judge Hand in the Polakoff case, Supra. He also agreed with Judge 
Hand that Goldman v. United States , 316 U.S. 129, 62 S. Ct. 993, 86 
L. Ed. 1312, did not overrule the Polakoff case, Supra. Appellants 
fail to give the Stephenson case, Supra, any consideration, but consis¬ 
tently refer to Judge Holtzoff’s decision below in the United States v. 
Sullivan , 116 F. Supp. 480. Clearly, there was no interference with a 
communication in the Goldman case, Supra, for it presented no more than 
a simple case of "eavesdropping". At no time could the Agents by use 
of the highly sensitive detectaphone hear in the room they occupied what 
was being said to Schulman in the adjacent room. Appellants in Footnote 
at Page 10 state that this question has not yet been decided by this Court. 
They urge that this Court’s decision in James v . United States , 89 U.S. 
App. D.C. 201, 204, 191 F. 2d 472, Certiorari denied in 342 U.S. 948, 
citing the Polakoff case, Supra, is dictum. They again rely not only upon 
Judge Holtzoff’s decision below in the Sullivan case. Supra, but give it 
no consideration when it was decided by this Court. In the James case, 
Supra, this Court said: 


ft The Appellants further complain that the Court! 
erred in refusing to permit them to play in the 
presence of the jury a wire recording of an alleged 
telephone conversation between the Government wit¬ 
ness, Charles E. James, and two defense witnesses, 
with the purpose of impeaching Charles. The record¬ 
ing was played in the hearing of Charles E. James but 
in the absence of the jury, after which Charles denied 
it was his voice recorded on the wire period. But 
even if it was his voice, the recording was obvious! 


inadmissible and the Court did not err in reject 






the conversation and the use of the recording as evi- 


Sta 








koffT ~2 Cir., 1940, 112 F. 2d 888, 1$4A.L.R. 607; 

United States v. Plisco, (D.C.D. C. 1938, 22 It. Supp. 

242.” (Underscoring supplied) 

Clearly, Judge Pine did not agree with Appellants who insist (Ap¬ 
pellants' Brief, Footnote P 10), that when this Court in its decision in the 

i 

James case, Supra , cited the Polakoff case, and indicate^ agreement with 
it, that it was dictum. In his decision in the Stephenson (|ase. Supra, he 
incorporated therein all of the above excerpt from the decision of this 
Court in the James case, Supra. But he did more and quite effectively. 

He considered it "signifleant” that this Court added the last sentence of 

i 

the above excerpt being the part which we have here underscored. It 
appears clear that this Court adopted the views of Judge Hand in Pola¬ 
koff case, Supra, that it requires the consent of both parties to the tele¬ 
phone conversation to escape the prohibitions of Section 605. However, 
Appellants continue to speak of protections "against third parties”, un¬ 
mindful that Miss Barrett was such a "third person”. Judge Augustus 
N. Hand speaks of Miss Barrett in United States v. Grubjer , 123 F. 2d 

307, 309, when he said: "A hearer not contemplated by the parties to 

I 

the conversation was introduced without their consent. ” ' 


In Sullivan v. United States, 95U.S. App. D.C. 78, 80, 219 F. 2d 
760, it appears that on the afternoon of September 24th, 1953, one Bolen 
telephoned the defendant from a police station and made Ian appointment 
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to meet him. On another telephone a policeman listened to the conver¬ 
sation. This Court said: 

"This case involves one other question. An Act of Con¬ 
gress forbids persons ’not being authorized by the sen¬ 
der’ to ’intercept* and ’divulge’ a communication or 
its ’meaning*. 47 U.S.C.A. Section 605. Even if Bo¬ 
len consented—and it is not clear that he did—to a 
policeman’s listening to the telephone conversation, 
the defendant did not consent. We assume, for the 
present purposes, that the defendant was the ’sender ’ 
of his part of the conversation . As the Supreme Court 
has interpreted the Act, it requires the exclusion not 
only of a wrongfully intercepted conversation but also afe-Vid 
obtained by its use, since such evidence is ’a fruit of 
the poisonous tree*. Nardone v. United States, 308 
U.S. 338, 341, 60 S. Ct. 266, 268, 84 L. Ed. 307.’’ 
(Underscoring supplied) 

Hereinafter, we have taken the occasion to refer to Appellants* treatment 

of the Sullivan case, Supra, in the trial Court below. But Judge Holtzoff 

supported our position hereinafter related. He stated (P 481, 484): 

’’The problem presented in the case at bar is, however, 
far different. It involves a situation in which one of the 
parties to the conversation permitted another to listen, ” 

and the Court continued: 

”—that the Act of Congress does not apply to listen¬ 
ing to a telephone conversation with the consent of one 
of the parties to it. ” 

As far as we can determine no reference was made by the Court 
or Appellants here to the fact that the person who consented, if he did so 
consent, was Bolen, who was the ’’sender”. In the instant case, Appel¬ 
lee was the ’’sender” but he did not consent. We think this factor might 
well have influenced the trial Court. 

This Court plainly took the view that whether Bolen did or did not 
consent to the policeman listening to the conversation, ’’the defendant did 
not consent”, thus both parties had to consent to take it out of the prohibi¬ 
tions of the statute. When this Court said: ”We assume, for present pur¬ 
poses, that the defendant was the sender of his part of the conversation, ” 
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It seems inescapable to us that this Court then adopted the antiphonal 
theory first advanced by Judge Hand in the Polakoff case, |Supra. It is 
true the conviction was affirmed but it was upon the theory that the 
"taint" was of no consequence as to the meeting with defendant, for the 
police "were therefore fully alerted before the telephone Conversation 
took place". Appellee in the Sullivan case, Supra, in its brief at pp 
14-19 strenuously urged to this Court that since Bolen Initiated the call 
he was the sender , and Inasmuch as he gave his consent to the police¬ 
man to listen in on the conversations, Section 605 was inapplicable. 

I 

Appellee again in the recent Monroe case, et al., No. 12j 683, repeated 

this performance when at Page 30, it was stated: "(2) that the statute 

(Section 605) requires the authorization to interception of only one per - 

son—’the sender’—not of both sender and receiver." (Underscoring 
—————^—— 

supplied.) In the Instant case. Appellants close their eyes to the admit- 

i 

ted fact that Appellee here was the "sender", but unlike the Sullivan and 
Monroe cases. Supra, he did not give his consent to either the intercep¬ 
tion or divulgence, so if Appellants here will be as consistent as they were 
as Appellee in both of the aforesaid cases, then there 4as an intercep¬ 
tion. Further, since there is not a whit of evidence that jHolbrook gave 
his consent for Miss Barrett to divulge the conversation,' and as seen 
in the Goldstein case, Infra, "—none but he (sender) was intended to be 
protected against divulgence.", then it necessarily follows that both inter¬ 
ception and divulgence here were unlawful. We think this Honorable Court 
should know that this wiretap evidence, being the Barrett affidavit (J. A. 
29-31), and dated January 23rd, 1953 was not and could iiot have been 
filed in the administrative proceedings below until at least 71 days after 
Appellee was discharged by the Agency on November 14,j 1952, and about 
4-1/2 months after the charges were made against Appellee. 

Appellants’ brief at Page 19 cites several cases a|d then indicates 
the method employed in each of them on interception . They omit there¬ 
from the Sullivan case, Supra, but insert it as the last case in 




Footnote 10 on the same page, failing there to make specific reference 
to the method used therein. They purport to bring it under "a record¬ 
ing by a party" and refer only to Judge Holtzoff's ruling below rather than 
the decision by this Court which clearly followed Judge Hand in the Sec¬ 
ond Circuit. In the Sullivan case, Supra, Bolen, in Police Headquarters, 
telephoned and talked with the defendant, while a policeman, a "third 
person", there listened to the conversation on an extension telephone . 

So it was with Miss Barrett-Holbrook and Appellee, she listened to them 
talk on an extension telephone . United States v. Yee Ping Jong , 26 F. 
Supp. 69, W.D. Pa., (not appealed) is also included in the same Foot¬ 
note, with the statement; "—that a recording by a party is not 'intercep¬ 
tion. ’ " We are not here concerned with a "recording by a party" unless 
and only if it was done by a "third person" on the conduit without the 
consent of Appellee, the sender. Such was not the Yee Ping Jong case. 
Appellants take the view in their question presented as framed in their 
brief at Page 8 that there was no interception in the instant case, "since 
a party to the conversation authorized her to listen and transcribe", but 
the "party" Appellants refer to is Holbrook who Appellee telephoned o n 
April 3rd, 1952. If, as Appellants insist, that the view taken by Judge 
Hand in the Polakoff case, Supra, which requires the consent of both 
parties, since each of them is alternately "sender" and "receiver", is 
erroneous, but that the consent of one party will avoid the prohibitions of 
Section 605, then Appellee urges that person must be the "sender". The 
Act provides, "—no person not being authorized by the sender" , shall 
do the forbidden acts. Holbrook could not be anything but the "receiver", 
and he is without power under the Act to consent to the interception and 
divulgence. Appellants at Page 9 of their brief cite numerous cases, but 
they fail to mention the fact that in all of them save the Booksie case, 
the party who authorized the interception was the "sender". Even in 
the Yee Ping Jong case, Supra, the Court said (P 70): "At White's 
direction, Wong called Yee Haim—’’, the defendant. Wong was a Chin¬ 
ese interpreter and informer used by White of the Narcotic Bureau. 
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In Goldstein v. United States, 316 U.S. 114, 121, 62 S. Ct. 1000, 

86 L. Ed. 1313, the Court said: 

"The Court below was of the view that a divulgence 
of the intercepted message might lawfully be made 
with the consent of the sender and we agree. The 
Court further thought that, as the sender might make 
such divulgence lawful by his consent, none but he was 
intended to be protected against divulgence. 13 
Again we agree." 

I 

Appellants’ brief at Page 17 refer to "—the existence of a practice 

i 

in business and Government of transcribing the conversations 'in the 
interest of accuracy and efficiency'." This is quite proper if there is no 
divulgence or if the other party is advised that his conversation is being 
taken down and assents to it or he receives a 'beep" warding. Appel- 


the affairs of 
Intercept the 


lants further state, "—not Insidiously seeking to pry into 
others." Do Appellants think Holbrook had Miss Barrett 
telephone call in the hope of doing Appellee a favor? Statbd in another 
fashion, assuming, arguendo, that what Miss Barrett took down of that 
fateful conversation was highly favorable to Appellee, would Holbrook 
then have used it in the proceedings to discharge Appellee? The obser- 

I 

vation of Judge Clark supposes an everyday talk or telephone conversa- 

I 

tion between two persons, rather than a "third person", unknown to him, 
on an extension telephone taking down a personal call whiich might be 
misunderstood, if divulged. 


340): 


The Supreme Court in the second Nardone case, Supra, said (P 


"In a problem such as that before us now, two oppos¬ 
ing concerns must be harmonized ; on the one hand, 
the stern enforcement of the criminal law; on the other 
hand; protection of that realm of privacy left free by 
Constitution and laws but capable of infringement either 
through zeal or design ." (Underscoring supplied) 


" 13 It has been held that both parties to a telephone conversation jare senders, 
as the statute uses the term. United States v. Polakpff . 112 F.2d 888. 



Here the Court speaks first of the necessity of harmonizing two oppos¬ 
ing concerns. One the enforcement of the criminal law, then it gave to 
all others the same protection it gave to the criminal for it recognized 
that their privacy may also be invaded ’’either through zeal or design. ” 
Plainly, Holbrook acquired this wiretap evidence through anything but 
apathy and his use of it against Appellee was a unmistakable scheme or 
plan. The Court continued and spoke of ”—taint attaches to any portion 
of the Government’s case—”. 

In the Reitmeister case, Supra, Judge Hand said: (P 649) 

’’Although the act does not expressly create any civil 
liability, we can see no reason why the situation is 
not within the doctrine which, in the absence of con¬ 
trary implications, construes a criminal statute, en¬ 
acted for the protection of a specified class, as creat¬ 
ing a civil right in members of the class, although the 
only express sanctions are criminal. ” (Underscoring 
supplied) 

Clearly, the Reitmeister case, Supra, does lay down the rule that Sec¬ 
tion 605 creates a ’’civil right” which gave jurisdiction to the trial Court 
below for a suit for damages arising by reason of the unlawful divulgence 
of the intercepted telephone conversation. We appeal to this Honorable 
Court to extend the rule to cover all actions of a civil character, thus 
placing Appellee in the same position, as to protection, as that consis¬ 
tently enjoyed by the criminal. In Gouled v. United States , 255 U.S. 

crrcc33wa 

’’Although search warrants have thus been used—never¬ 
theless it is clear that, at common law and as a result 
of the Boyd and Weeks cases, Supra, they may not be 
used as a means of gaining access to a man’s house or 
office and papers solely for the purpose of making 
search to secure evidence to be used against him in a 
criminal or penal proceeding. ” (Underscoring supplied) 
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In Boyd v. United States , 116 U.S. 616, the Court had under con¬ 
sideration an Act expressly excluding criminal proceeding^, and as to 
the application of the Fourth and Fifth Amendments said: (P 633) 

’’Reverting then to the peculiar phraseology of this 
Act, and to the information in the present case which 
is founded upon it, we have to deal with an Act which 
expressly excludes criminal proceedings from its op ¬ 
eration (though embracing civil suits for penalties and 
forfeitures), and with an information not technically a 
criminal proceeding, and neither, therefore, within 
the liberal terms of the Fifth Amendment to the) Con¬ 
stitution any more than it is within the liberal terms 
of the Fourth. Does this relieve the proceeding or the 
law from being obnoxious to the prohibitions of either? 

We think not; we think they are within the spirit of both. ” 
(Underscoring supplied) 

\ 

The Court cited the Weeks case, where, in Weeks v. United States , 

232 U.S. 383, 391-392, 34 S. Ct. 341,-58 L. Ed. 652, th!e Court said 

as to the scope of protection of the Fourth Amendment* j 

’’ This protection reaches all alike, whether accused 
of crime or not , and the duty of giving it force and 
effect is obligatory upon all entrusted under our Fed¬ 
eral system with the enforcement of the law. ” (Under¬ 
scoring supplied) 

j 

I 

The Supreme Court took the occasion to admonish those who would 

base a conviction upon grounds akin to the instant case and said in McNabb 

v. United States, 318 U.S. 312, 345, 63 S. Ct. 608, 87 L. Ed. 819: 

’’Plainly, a conviction resting on evidence secured 
through such a flagrant disregard of the procedures 
which Congress has commanded cannot be allowed to 
stand without making the Courts themselves accom¬ 
plices in wilful disobedience of law. ” 

In Kotteakos v. United States , 328 U.S. 750, the sole question pre¬ 
sented was whether Petitioners have suffered substantial prejudice upon 
being convicted of a single conspircy by evidence which the Government 
admits proved not one conspiracy but some eight or more different ones 
of the same character executed through a common key figure, Simon Brown. 


Here the Court speaks first of the necessity of harmonizing two oppos¬ 
ing concerns. One the enforcement of the criminal law, then it gave to 
all others the same protection it gave to the criminal for it recognized 
that their privacy may also be invaded ’’either through zeal or design. ” 
Plainly, Holbrook acquired this wiretap evidence through anything but 
apathy and his use of it against Appellee was a unmistakable scheme or 
plan. The Court continued and spoke of Tt —taint attaches to any portion 
of the Government’s case—”. 

In the Reitmeister case, Supra, Judge Hand said: (P 649) 

’’Although the act does not expressly create any civil 
liability, we can see no reason why the situation is 
not within the doctrine which, in the absence of con¬ 
trary implications, construes a criminal statute, en¬ 
acted for the protection of a specified class, as creat¬ 
ing a civil right in members of the class, although the 
only express sanctions are criminal. ” (Underscoring 
supplied) 

Clearly, the Reitmeister case, Supra, does lay down the rule that Sec¬ 
tion 605 creates a ’’civil right” which gave jurisdiction to the trial Court 
below for a suit for damages arising by reason of the unlawful divulgence 
of the intercepted telephone conversation. We appeal to this Honorable 
Court to extend the rule to cover all actions of a civil character, thus 
placing Appellee in the same position, as to protection, as that consis¬ 
tently enjoyed by the criminal. In Gouled v. United States , 255 U.S. 

’’Although search warrants have thus been used—never¬ 
theless it is clear that, at common law and as a result 
of the Boyd and Weeks cases, Supra, they may not be 
used as a means of gaining access to a man’s house or 
office and papers solely for the purpose of making 
search to secure evidence to be used against him in a 
criminal or penal proceeding. ” (Underscoring supplied) 
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In Boyd v. United States , 116 U.S. 616, the Court hail under con¬ 
sideration an Act expressly excluding criminal proceeding^, and as to 
the application of the Fourth and Fifth Amendments said: (P 633) 

"Reverting then to the peculiar phraseology of this 
Act, and to the information in the present case which 
is founded upon it, we have to deal with an Act which 
expressly excludes criminal proceedings from its~op - 
eration (though embracing civil suits for penalties and 
forfeitures), and with an information not technically a 
criminal proceeding, and neither, therefore, within 
the liberal terms of the Fifth Amendment to the! Con¬ 
stitution any more than it is within the liberal t^rms 
of the Fourth. Does this relieve the proceeding or the 
law from being obnoxious to the prohibitions of either? 

We think not; we think they are within the spirit) of both." 
(Underscoring supplied) 


The Court cited the Weeks case, where, in Weeks i. United States , 
232 U.S. 383, 391-392, 34 S. Ct. 341, .58 L. Ed. 652, t% Court said 
as to the scope of protection of the Fourth Amendment: 

i 

" This protection reaches all alike, whether accused 
of crime or not , and the duty of giving it force and 
effect is obligatory upon all entrusted under our Fed¬ 
eral system with the enforcement of the law." (Under¬ 
scoring supplied) 

The Supreme Court took the occasion to admonish those who would 

i 

base a conviction upon grounds akin to the instant case and said in McNabb 

v. United States, 318 U.S. 312, 345, 63 S. Ct. 608, 87 i. Ed. 819: 

"Plainly, a conviction resting on evidence secured 
through such a flagrant disregard of the procedures 
which Congress has commanded cannot be allowed to 
stand without making the Courts themselves accom¬ 
plices in wilful disobedience of law." 

In Kotteakos v. United States , 328 U.S. 750, the ^ole question pre¬ 
sented was whether Petitioners have suffered substantia^ prejudice upon 
being convicted of a single conspircy by evidence which the Government 

i 

admits proved not one conspiracy but some eight or more different ones 
of the same character executed through a common key figure, Simon Brown. 


The Statute in terms makes no distinction between civil and criminal 

causes. (P762) Mr. Justice Rutledge said (P 764): 

"The crucial thing is the impact of the thing done 
wrong on the minds of other men, not on one’s own, 
in the total setting." 

We think with rare exception, under all of the circumstances here, 

"other men" would assail the practice of wiretapping as Mr. Justice 

Holmes did so effectively in the Olmstead case, when he called it 

"dirty business. " Again the Court said (P 765): 

"But if one cannot say, with fair assurance, after 
pondering all that happened without stripping the er¬ 
roneous action from the whole , that the judgment was 
not substantially swayed by the error, it is impossible 
to conclude that substantial rights were not affected." 
(Underscoring supplied) 


Again the Court said (P 764-765): 

"If, when all is said and done, the conviction is sure 
that the error did not influence the jury, or had but 
very slight effect, the verdict and the judgment should 
stand, except perhaps where the departure is from 
a constitutional norm 19 or a specific command of 
Congress." (Underscoring supplied) 

Clearly, we have here both the Fourth Amendment and a command of the 
Congress to take the instant case out of the class as to whether the error 
did or did not influence the Administrative Proceedings. The Court con¬ 
tinued: 

"But our Government is not one of mere convenience or 
efficiency. It too has a stake, with every citizen, in 
his being afforded our historic individual protection, 
including those surrounding criminal trials. About 
them we dare not become careless or complacent when 
that fashion has become rampant over the earth. 


?» 


"19 

Thus, when forced confessions have been received, reversab have fol¬ 
lowed although on other evidence guilt might be taken to be clear. (Citing 
cases)" 
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However, the Court of Appeals had concluded that the permeating error 
did not affect the substantial rights of the parties, but Mr; Justice Rut¬ 
ledge said (P 775): 

,T With all deference we disagree with the conclu¬ 
sion and with the ruling that the permeating errior 
did not affect the T substantial rights of the parties'. 

That right, in each instance, was the right not to be 
tried en masse (in italics) for the conglomeration of 
distinct and separate offenses committed by others 
as shown by this record." (Underscoring supplied) 

The rule was succinctly expressed in Leggate v. Clark , (1875) 

111 Mass. 308, 310-311, when the Court said: 

"But it is impossible for us to say what effect the 
evidence and the instruction had upon the minds of 
the jury. They may have had a controlling influence 
in leading their minds to the verdict which they ren¬ 
dered. " 


n. 

Whether The Charges Lacked The Specificity And Retail 
As Required By Section 14 Of The Veterans Preference 
Act Of 1944 As Amended And Whether Another Charge 
Was A Grave Error On The Record. 


As to Charge 1(a): This charge fails to recite whe^i and where Hol¬ 
brook tried to reach him, and where and when his services were needed . 
There is no recitation of a meeting or of one contemplated for only then 
would his services be needed and not even then unless lali>or and manage¬ 
ment were deadlocked. It is axiomatic that Appellee woilld only step 
in when all negotiations failed. The charges cover up to i 5:30 PM on 
that day with no mention of a strike. Had there been a strike or the 
imminence of one, a person would have to be quite naive to think that 
Holbrook would not have made the most of it. Appellee talked with Hoi- 
brook at 1:30 PM and at 3:15 PM, on the telephone. Of this we can be 
positive, Holbrook at 3:15 PM did not inquire of Appellee as to his 
whereabouts on that morning (Barrett Affidavit, J.A. 29-31). Holbrook's 

I 
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own affidavit (J. A. 23) establishes that Appellee called Mr. Poole on 
"that morning" so he was on the job. 

As to Charge 1(b) and 1(c): These charge Appellee with falsely 
informing Holbrook by telephone that he was in a meeting with Food 
Fair at 1:30 PM and was meeting with Mr. Mullin of A & P Stores at 
3:15 PM. Appellee denied he was "meeting with them at that particular 
time ." (J.A. 15) This 3:15 telephone call which Appellee made to Hol¬ 
brook was the one intercepted and recorded by Miss Barrett at the re¬ 
quest of Holbrook. (She divulged it indiscriminately without any evidence 
that Holbrook consented to it.) 

As to Charge 1(d): While this Charge is covered by the wiretap 
evidence, it is also otherwise fallacious. Here Holbrook "eats his cake 
and has it too", and the tragic part of it is he got away with it despite 
the fact that several persons must have seen it in the Administrative 
levels below. This Charge 1 (d) accused Appellee of another falsehood 
when he told Holbrook at 5:30 PM in a personal interview that he had 
earlier only told him that he was "in contact" with the parties. Hol¬ 
brook said Appellee "had no contact" with the parties that day. * The 
last sentence of Holbrook’s own affidavit proves Appellee told him the 
truth (J.A. 23). Miss Barrett’s affidavit, (J.A. 30), beginning, "Mr. 
Holbrook asked Commissioner Daly if he had done anything on Food Fair 
situation. Commissioner Daly replied that he hadn’t done anything except 
check with Jules Schwartz, ’’ confirms Holbrook’s affidavit that Appellee 
told him the truth. (Note: Appellee’s affidavit (J.A. 15) dated December 
24, 1952 confirms this BEFORE Holbrook confirmed it in his own affidavit 
dated January 23, 1953 (J.A. 33-34)). Whatever proof Holbrook had he 
was obligated to put it in the charge. As to Appellee explaining his actions, 
he talked with Holbrook twice on the telephone and an interview at 5:30 


The Trial Court ruled that the words, "no contact" appearing in Charge 1(d) as meaning no physical 
contact (J.A. 53). (Underscoring supplied) 
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PM and talked with Mr. Poole’s office in the morning and with Mr. 

• i 

Schwartz in the afternoon. (Underscoring supplied) 

i 

As to Charge 2 : Here Appellee is charged with having ”a habit of 
intemperance" and that such "has seriously interfered withj your work 
performance. ” In support of both of these charges, only one alleged 
instance of drinking is charged and this one is described as "apparently". 
The same is true as to one instance of the intemperance interfering with 
Appellee’s work, it being related to sometime after 2:30 PM on August 22, 
1952. (Note: Though his episode of August 22nd, 1952 whs quite close 
to the date of the charges of September 10, 1952, the Agency missed it 
by 4 days.) (J. A. 46) Appellee did all he could do when he entered a 
denial to this general charge. As the charges are propounded, it took 
the Agency 14 years to discover one alleged instance of intjoxication. It 

i 

is urged this charge required a series of drinking incidents and in what 
manner each interfered with his work. Only then could Ap|pellee properly 
defend himself. 

As to Charge 3 (afr (b) and (c) : 

Under these charges there are no allegations that Appellee had been 
warned prior to August 18, 1952 that his reporting late on Monday morn¬ 
ings "should be stopped," though it recites that prior thereto he had done 
so on many Monday mornings. Appellee’s affidavit recite^ "the practice 
of reporting late was not new", since he was "required to work at night 
and over week-ends. ’’ (J. A. 16). There is no justification, it would 
seem, for Charge 3(a), since it was a practice known to the Regional 
Director and had not been previously stopped. But in Charge 3 (b) Ap- 
pellee is told that he was warned on August 18, 1952 to s%> the prac¬ 
tice, so he was, in effect, though the language is missingj charged upon 
the warning, which is repeated (warning) in 3(b) which relates to August 

i 

25, 1952. As Appellee admitted (J. A. 16), he had no intehtion of vio¬ 
lating the instruction on August 25, 1952. Charge 3(c) is wholly lacking 

j 

in any specificity and the trial Court so found (J. A. 58) Peak v. Pace , 
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88U.S. App. D.C. 50, 185 F. 2d 34; Money v. Anderson, 93 U.S. App. 
D.C. 130, 208 F. 2d 34; Manning v. Stevens , 93 U.S. App. D.C. 225, 

208 F. 2d 827. 

m. 

The Dismissal Of The Appellee Should Be Stricken Down 
Since Additional Charges Were Added In The Decision Of 
The Chief Law Officer Of The CSC And Sustained By The 
Civil Service Commissioners Over And Above Those Pro- 
pounded To Appellee In The Charges _ 

Appellants’ brief at Page 2 refers to Appellee pleading ’’extenuating 
circumstances” (J. A. 12-13). Paragraph 9 of Amended Complaint (J. A. 

3) recites the purpose of this most unfortunate letter of October 25, 1952 
coming from a man ill and in great distress. We had no choice but to 
introduce it, for the Chief Law Officer saw fit to insert a part of it in 
his decision (J.A. 42). Appellants repeat it in their brief at page 32, 
where they treat this letter as ’’plaintiff’s reply to the charges”, which 
clearly it could not have been a reply. What did the Chief Law Officer 
otherwise do to Appellee and have the Appellants seen fit to mention it 
here? Here it is. Charge 2 (J.A. 10), in refering to Appellee’s alleged 
intemperance, states:” —the Associate Director discussed this aspect 
of your conduct with you on April 9, 1952—”. This is the only recitation 
of a conversation on this said topic in any of the charges. But what does 
the Chief Law Officer in his decision have to say about it? (J.A. 47) 

"The pattern of conduct and performance of Mr. Daly in the agency ap¬ 
pears to be quite clear from the evidence. Asa result he was trans ¬ 
ferred and reassigned on several occasions with a view of affording him 
an opportunity to improve his record. The Agency considered him a prob¬ 
lem due to his intemperance which affected his performance and reliabil¬ 
ity, and these matters were discussed with him on a number of occasions . ” 
There is no ’’charge" of any transfer or reassignment, but the charges 
refer to only one transfer from Philadelphia to New York City. The 
Chief Law Officer was concerned with what the Agency "considered” or 
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"thought" of Appellee. Here he speaks of "intemperance” When he well 
knew that there was only one instance of alleged intemperance and this 
one was stated as "apparently". The decision speaks of Appellee’s in¬ 
temperance being " discussed with him on a number of occasions ", 
whereas Charge 2 relates a discussion on April 9, 1952, and this is 
the only discussion on this topic in the charges. Appellants concede 
at Pages 23-24, that the decisions "have struck down dismissals not 
clearly based on the charges as propounded. Citing case^." Appellee 
agrees. Though the CSC held Appellee’s case about 11 months after 
the decision of the Chief Law Officer, it did nothing about the wiretap 

i 

and these incredible errors. (Underscoring supplied) 

I 

Appellant’s brief, page 31, in speaking of the 2nd charge, said it 
contained "a specific instance of intoxication" and "a conversation with 
his superior about his intemperance, ’’ so to this extent the parties are 
in agreement. So, upon the charges we have only "one transfer" and 
"one conversation." (Please see Footnote 6, at page 377* in this 
Court’s decision in Mulligan v. Andrews , 93 U.S. App. li.C. 375, 377, 
211 F. 2d 28. 

I 

The Agency without any conceivable authority placed Appellee on 
probation on June 3, 1952 for 12 months (J. A. 35), and this probation 

i 

was erroneously referred to in the charges £J. A. 11) with highly pre¬ 
judicial results. This penalty action against Appellee of hune 3, 1952 
as well as his demotion of June 2nd, 1952 were based upqn the events 
of April 3, 1952 which later were incorporated into and became all of 
charge I. Appellant’s footnote, P3: T 

"When plaintiff was transferred from Philadelphia 
to New York City effective June 2, 1952 AFTER 
the occurrence of some of the incidents in the let¬ 
ter of charges (J.A. 11)." 

In the first place. Appellee was transferred from Philadelphia to 
New York due to the incidents of April 3rd, 1952 in Philadelphia, which 
was the wiretap incident. The transfer on June 2, 1952 had to be after 
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and based upon the events of April 3rd, 1952, as it was the only incident 
referred in the charges prior to June 2nd, 1952, and all others in the 
charges were after June 2nd, 1952. (Please see Par. 13, Amended 
Complaint.) But what do Appellants have to say about this at page 34? 

’’And in any event, the dismissal was an entirely 
separate proceeding which did not rest in any way 
upon the demotion and in the course of which the 
Agency considered Daly’s conduct both before and 
after the demotion . (J.A. 45) (Underscoring sup¬ 
plied) 

Clearly, the demotion action and the dismissal action were separate 
proceedings, but the basis of the demotion later became Charge I of the 
dismissal and to that extent one rested upon another. But vital here is 
the fact that had the wiretap incident been disclosed to Appellee in 
writing 30 days prior to June 2nd, 1952, as required under Section 14, 
there would have been no demotion nor would there have been any basis 
for Charge I. Surely, Appellants are not now telling us that the Agency 
’ ’considered ” Daly’s conduct both before and after the demotion” without 
making it a part of the charges ? In the above quotation from Appellant’s 
brief reference is made to J.A. 45, which is a reference to the decision 
of the Chief Law Officer, but the Chief Law Officer on the prior page 44, 
stated: ’’Representatives of the agency admitted during the Commis¬ 
sion’s hearing that there were procedural defects in the reduction of 
Mr. Daly on June 2nd, 1952. It was contended, however, that the pre ¬ 
sent question before the Commission relates to an appeal of a discharge 
and evidence concerning the reduction is irrelevant and immaterial . ” 

If that was the Agency ’’contention”, it is by no means clear how evi¬ 
dence on the demotion became Charge I. At any rate, it did become 
Charge I. 

i 


31 


Whether the Civil Service Commission Fully Comf 
plied With the Procedural Requirements of Section 
14 of the Veterans Preference Act of 1944 as Amend¬ 
ed When its Decision Which Removed Appellee Failed 
to Provide Him with the Findings and Recommendations 
as Were made Mandatory Therein. _ j_ 

Section 14 of the Veterans* Preference Act of 1944 as amended 

provides in its pertinent part as follows: I » 

"after investigation and consideration of the evidence 
submitted, the Civil Service Commission shall sub¬ 
mit its findings and recommendations to the proper 
administrative officer and shall send copies of the 
same to the appellant or his designated representative." 
(Underscoring supplied) 


The CSC decision provided in part as follows: j 

"The Commissioners, after careful consideration of your 
representations and all information developed in (connection 
with the case, have determined that Mr. Daly*s Removal — 
was warranted , —" (J.A. 17-18) (Underscoring supplied) 


Mulligan v. Andrews , 93 U.S. App. D. C. 375, 211 F. 2d 28; Kutcher 

v. Higley, _U.S. App. D.C. _, _F. 2d_; Blackmar v. United 

States, 130 C. Cls. 812. | 


In the Mulligan case, supra, the decision which separated the 

Appellant contained the words, "—the evidence is such as to show 

I 

your unsuitability. ", and this Court found such language to! be the 
"key clause" in that decision. (Underscoring supplied) 

V 


Whether the Charges of September 10, 1952 pre¬ 
judged Appellee*s Guilt Thereunder Without First 
Awaiting Appellee* s Answer to the charges Whitjh 
He was Entitled to Make to the Charges Under 
Section 14 of the Veterans Preference Act of 1944. 
Appellee was Denied Due Process Under the Fifth 
Amendment. 


The charges of September 10, 1952 contain the following: (J.A. 11) 

I 



"It is apparent that you have failed to comply with 
the terms applicable to your service during the 
probationary period and, therefore, it has been 
determined that you can no longer satisfactorily 
perform the duties of a Commissioner of Concilia¬ 
tion and should be separated from the service ." 

(Underscoring supplied) 

The first paragraph of the charges (J. A. 9) provided for Appellee’s 
separation, "effective thirty days after the date of receipt of this letter 
by you, "but the Agency also relieved Appellee of all of his duties as of 
the date of the charges. In Elchibegoff v. United States, 106 C. Cls. 

541, in an opinion by Chief Judge Jones, the views of the Civil Service 
Commission to the Board of Economic Warfare was quoted as follows: 

(P. 553) 

"It is true, as you state, that Mr. Elchibegoff 
had opportunity to reply to the charges. However, 
as stated in our letter of June 23, 1944, each of 
the letters you furnished Mr. Elchibegoff you ad¬ 
vised him that he was being separated. In other 
words, a decision had already been made to dis ¬ 
charge him and the date of the discharge was de¬ 
termined! Under the circumstances, such oppor¬ 
tunity for reply as Mr. Elchibegoff had was not 
in harmony with the provisions and purposes of 
Civil Service Rule XII. (Underscoring supplied) 

Note: Section I of Civil Service Rule XII is Section 
6 of the Lloyd-LaFollette Act of August 24, 1912. 

But Chief Judge Jones said: (P. 560) 

"To construe the three letters as a compliance 
with the law when each of them contains the state¬ 
ment that the matter had already been determined 
is almost to make a mockery of the law. It is al¬ 
most an exact parallel to the age-old classic illus¬ 
tration of the justice of peace who announced at the 
conclusion of the testimony that he would take the 
case under consideration and render judgment for 
the plaintiff the following morning. " (Underscor¬ 
ing supplied) 


See Wilson v. Federal Communications Commission , 83 U.S. App. D. C. 
176, 170 F. 2d 793, Joint Anti-Fascist Committee v. McGrath, 341 U.S. 
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123, 71 S. Ct. 624, 95 L. Ed. 817, Crocker v. United States , 130 C. 
Cls. 567. I 

One of the Appellants, L. E. Eady, acting in his official position 

as Director of Administrative Management of the Agency, made the 

charges against Appellee dated September 10, 1952. In them he instruct 

ed Appellee ”— to answer these charges and to submit any supporting 

affidavits or evidence you wish. Your answer should be in writing and 

should be submitted in duplicate to: L. E. Eady, Director! —Later, 

on November 14th, 1952, the same L. E. Eady, acting in fhe same 

capacity, made the adverse decision which removed Appellee from his 

position. Wong Yung Sung v. McGrath , 339 U.S. 33, 41-^4, 70S. Ct. 

445, 94 L. Ed. 616. As Mr. Justice Jackson said in the ioint Anti- 

1 - 

Fascist case, supra, (P. 185): ’The fact that one may nof have a legal 
right to get or keep a Government post does not mean he can be adjudged 
illegally. ” 

Appellants have urged the dissenting opinions of the Court in 

! 

the Polakoff and Reitmeister cases, supra. They have attempted to 
draw an analogy between the protection of the mails and of telephone 
conversations. They assume, for example, that all of the charges 
meet the requirements of specificity as established by thej precedents 
of this Court. They consider the wiretap charges just ordinary charges 
not entitled to any more consideration than a trivial charge which would 
fall due to lack of specificity, and that no harm came to Appellee, so 
let’s take them out, and have the CSC tell us if they were influenced by 
them. Here there is no new jury but the same persons oil their close 
colleagues. We consider these positions untenable. Here the ’’adminis¬ 
trative adjudication” would appear to require the scrutiny) of this Honor¬ 
able Court to assure Appellee of the safeguards afforded jilni by the 
Constitution and the mandate of the Congress. National Labor Relations 
Board v. Phelps, C.C.A. 5, 136 F. 2d 562, 563. 
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Appellee urges that upon the record here his removal was arbi¬ 
trary and capricious and that it was error when the trial Court denied 
his Motion for Summary Judgment. 

CONCLUSION 

Appellee respectfully renews the motion to dismiss and requests 
this Court to remand the case to the trial court below with directions 
to grant plaintiff’s motion for summary judgment. 

Respectfully submitted, 

Rees B. Gillespie 

Shoreham Building 
Washington, D. C. 

Attorney for Appellee 
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